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(Hmteti States Court of appeals 

FOR THE DISTRICT OF COLUMBIA, j 

i 

October Term, 1935. 


No. 6605. 


United States Savings Bank, a Corporation, and 
Wade H. Cooper, Appellants , 

i 

Henry Morgenthau, Jr., Secretary of the Treasury; 
J. F. T. O'Connor, Comptroller of the Currency, 
and Carter B. Keene, Receiver of the United 
States Savings Bank, Appellees. 


BRIEF FOR APPELLEES. 


PRELIMINARY STATEMENT. 

Appellants have set forth, on pages 8 to 11 of their 
brief, a “Preliminary Statement’’ which refers to nu- 
merous matters not contained in the record, and in par¬ 
ticular in that connection they adopt as facts allega¬ 
tions which were contained in a proposed amended bill 
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(E. 37), permission to file which was denied by the 
Court below (R. 56). It is obvious, of course, that the 
allegations contained in said proposed amended bill 
should not be considered by this court on appeal. 

Appellees further consider that the statement of the 
case, insofar as it does conform to the record, is not 
sufficient to present the points at issue, and hence that 
it is necessary to restate the facts. In this comiection 
appellees invite attention to the fact that appellants’ 
bill of complaint adopts by reference (paragraph VI, 
R. 5), and requests that judicial notice be taken of all 
of the proceedings in a previous suit concerning the 
United States Savings Bank, filed in the Supreme Court 
of the District of Columbia (Cooper v. Woodin, Equity 
No. 56143), later reviewed by this honorable Court 
(Court of Appeals, No. 6202,—63 Appeals D. C. 311, 72 
Fed. (2d) 179) ; and the parties named in the instant 
suit were also named as parties in the former suit, ex¬ 
cept that the Bank, as a corporation, is added as a 
party in the instant case. In view of the adoption by 
appellants of the former proceedings, and in view also 
of the substantial identity of the parties, it is consid¬ 
ered that some of the pertinent facts appearing of rec¬ 
ord in the former proceedings, and particularly the 
facts as summarized in the reported opinion of the 
former case in this court, may properly be incorpo¬ 
rated in appellees ’ restatement of the case. 

STATEMENT OF THE CASE. 

(a) Introductory Resume of Facts Found in Cooper 
v. Woodin, 63 App. D. C. 311. 

The United States Savings Bank was organized un¬ 
der the laws of the State of West Virginia and prior to 
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March 6, 1933, was engaged in a general banking busi¬ 
ness in the District of Columbia. ! 

i 

The bank was under the jurisdiction and supervision 
of the Comptroller of the Currency of the Uhited 
States by virtue of Sections 293 and 299, Title 5, D. C. 
Code of 1929. On March 17, 1933, the Acting Comp¬ 
troller of the Currency determined that it was not; safe 
to license the bank to reopen, or to attempt to qarry 
on an unrestricted banking business, and consequently 
he appointed a conservator for the bank under the pro¬ 
visions of Section 203 of the Bank Conservation! Act 
of March 9, 1933 (U. S. Code, Title 12, Section 203). 

The appellant AVade H. Cooper was the president of 

i 

the bank, owning a majority of its capital stock; and on 
September 2, 1933, he instituted a suit in equity in the 
Supreme Court of the District of Columbia againsi the 
Secretary of the Treasury, the Comptroller of the Cur¬ 
rency, and various other officials of the Treasury De¬ 
partment to prevent the sale of a portion of the assets 
of the bank to a new bank, named the Hamilton Bpnk, 
then in process of organization, followed by a second 
supplemental bill of complaint filed September 30,1933, 
by which he sought to compel the Comptroller by man¬ 
datory injunction to approve his plan for the reopen¬ 
ing of the bank. The defendants, including the Comp¬ 
troller of the Currency, filed their respective answers 
to the second supplemental bill of complaint denying 
the right of said Cooper to a mandatory injunction, aud 
after testimony was heard upon the questions raised 
by the pleadings the court denied the relief prayed and 
dismissed the bill. An appeal was taken to this cdurt 
and on June 18, 1934, the decision of the lower court 
was affirmed in an opinion reported in 72 Federal (2d) 
181, 63 Appeals D. C. 311, wherein this court held that 
the Comptroller of the Currency was right in refusing 


i 
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to adopt Cooper's proposed plan of reorganization in 
that said plan was not fair and equitable as to the de¬ 
positors and other creditors of the bank, and conse¬ 
quently the Comptroller’s action in refusing to reopen 
the bank upon the plan submitted was not arbitrary or 
capricious, it appearing that the plan contemplated a 
waiver by the depositors of 35 per cent of their claims. 

(b) Resume of the Facts Contained in the Record in 
the Instant Case . 

On February 10, 1934, while the case of Cooper v. 
Woodin, et aL, supra, was pending in this court, the 
Comptroller found the bank to be insolvent and ap¬ 
pointed Carter B. Keene receiver (R. 6, 7,12, 18). On 
June 28, 1934, the appellants, United States Savings 
Bank and Wade H. Cooper, filed the present case in the 
Supreme Court of the District of Columbia (R. 2). 

The bill of complaint in the instant case sought a 
mandatory injunction requiring (1) the Comptroller to 
discharge the Receiver and restore the bank and its 
assets to the officers, directors, and stockholders of the 
United States Savings Bank, or (2) in the alternative, 
should it develop that the capital stock of the bank is 
impaired, that the stockholders be afforded an oppor¬ 
tunity to supply funds to meet the impairment of capi¬ 
tal. The bill alleged, in substance, the facts heretofore 
related in connection with the previous suit to compel 
the reopening of the bank, and averred that at the 
time of the appointment of the Receiver and of the fil¬ 
ms: of the bill the bank was solvent and able to meet its 
obligations (R. 6). It will he observed that this suit 
was filed exactly ten days after this court had affirmed 
the dismissal of the previous suit to reopen the hank. 

On July 12, 1934, the Comptroller of the Currency 
filed (R. 9-36) his answer to the bill, in which he de- 
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nied the solvency of the bank and all of the material 
averments of the bill upon which plaintiffs relied for 
the relief sought (R. 9-36). No attempt was made by 
appellants to secure a temporary injunction; and the 
receiver, under the direction of the Comptroller, con¬ 
tinued to liquidate the bank. 

On June 18, 1935, practically a year after the filing 


(on June 28, 1934) of the second suit to reopen the 
bank, and when said second suit had been pending on 
bill and answer from July 12, 1934, to June 18, 1935, 
without any effort made on the part of the appellants 
to calendar the cause for trial and to proceed with the 
case, appellants filed a motion for leave to amend ijheir 
bill of complaint (R. 36) which the court denied (R. 
56). On July 18,1935, the appellants filed a motioif for 
leave to file a supplemental bill of complaint (R.156). 
On September 30, 1935, the appellees filed a motion to 
dismiss the original bill of complaint (R. 64). 

Thereafter, on October 21, 1935, after argument by 
counsel, Mr. Chief Justice Wheat denied the appel¬ 
lants’ motion for leave to file a supplemental bill of 
complaint (R. 66) and granted the appellees’ mption 
to dismiss (R. 67); whereupon the present appeal was 
taken. 

In the brief, reference will be made to additional 
facts which can be more appropriately stated during 
the course of the discussion. 


THE QUESTIONS PRESENTED. 

1. The primary question presented is whether appel¬ 
lants may compel the Comptroller of the Currency to 
reopen the United States Savings Bank when the rec¬ 
ord shows that he has found the bank to be insolvent, 
has placed it in receivership, and is in the process of 
liquidating its assets in accordance with law. 
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2. The secondary question presented is whether the 
trial court, in the exercise of its judicial discretion, 
properly rejected appellants’ motion for leave to file a 
supplemental bill of complaint. 

SUMMARY OF ARGUMENT. 

l. 

The Comptroller of the Currency of the United 
States, in the exercise of his official administrative dis¬ 
cretion, determined, on February 10, 1934, that the 
United States Savings Bank was insolvent and ap¬ 
pointed a receiver. In the absence of obvious bad 
faith or clear fraud the courts will not substitute their 
judgment for the judgment of the Comptroller. 

II. 

The United States Savings Bank, as shown by the 
statement of the bank’s condition attached as an ex¬ 
hibit to the proposed supplemental bill, is now insol¬ 
vent and was insolvent at the time of the filing of the 
original bill. Even if it be assumed that the assets 
would ultimately liquidate the estimated values set 
forth in said statement of the Receiver, interest at the 
legal rate accrues from the date of the bank’s suspen¬ 
sion, and such interest, when computed in the instant 
case and added to the amount of principal of the obli¬ 
gations of the United States Savings Bank to its credi¬ 
tors, discloses that the assets will not satisfv said obli- 
gations by payment in full. 

m. 

The Receiver’s estimate of the ultimate liquidation 
value of the insolvent bank’s assets, is not determina- 
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tive of the issues here involved. The Comptroller | has 
determined, in the public interest, that a closed bank 
should not reopen unless it has sufficient sound land 
acceptable assets to meet its outstanding liabilities |and 
a satisfactory capital structure. The opinions in; the 
former proceedings support this doctrine, and sustain 
the Comptroller’s findings that the United States Sav¬ 
ings Bank, measured by this standard, was insolvent 
to the extent of approximately $416,000. 

IV. I 

; 

The pending suit is an attack upon the discretionary 
determination by the Comptroller of the condition of 
the bank on February 10, 1934 (the date of appoint¬ 
ment of Receiver), and merely represents a differ¬ 
ence of opinion between the appellant Cooper and| the 
Comptroller concerning the value of the assets on that 
date. This, the courts hold, is not sufficient to set ajside 
the Receivership. 


V. 

| 

Assuming for discussion only that ultimate liquida¬ 
tion will realize the receiver’s estimates of the value 
of the bank’s assets and that consequently there ;is a 
possibility creditors may be paid in full, this isj not 
material to the issues here involved. Congress con¬ 
templated, and provided for, the possibility of pay¬ 
ment in full to creditors, and the distribution of any 
surplus to the stockholders, under the statute (:Sec. 
197, Title 12 U. S. C.). Hence the possibility of pay¬ 
ment in full by ultimate liquidation does not constitute 
legal grounds for setting aside the Receivership., 


| 

i 
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VI. 

The averments of the bill charging the Comptroller 
with arbitrary, wanton and malicious conduct are mere 
epithets, constitute only the conclusions of the pleader, 
have no probative value, are not admitted by the mo¬ 
tion to dismiss, and should be disregarded in deter¬ 
mining the issues here involved. 

o 

VII. 

A case should be free from doubt to justify a court 
in granting injunctive relief against a public officer 
in connection with the performance of an act left to 
his official and administrative discretion. Appellants’ 
bill does not meet this requirement. 

VIII. 

The court below, in the exercise of its discretion, 
properly refused appellants leave to file a supplemen¬ 
tal bill. The matters set forth in said proposed sup¬ 
plemental bill were entirely evidentiary in their nature 
and, if material, were admissible under the allegations 
of the original bill. Furthermore, the relief sought in 
said proposed supplemental bill, as in the original bill, 
could not properly be granted, and dismissal of the 
original bill necessarily justified refusal to permit the 
filing of the supplemental bill. 


ARGUMENT. 

I. | 

The Comptroller of the Currency of the XJjnited 
States, in the exercise of his official administrative dis¬ 
cretion, determined, on February 10, 1934, that the 
United States Savings Bank was insolvent and ap¬ 
pointed a receiver. In the absence of obvious bad faith 
or clear fraud the courts will not substitute their judg¬ 
ment for the judgment of the Comptroller. 


The United States Savings Bank was chartered un¬ 
der the laws of the State of West Virginia, but by! stat- 

/ •/ j 

ute the bank was under the jurisdiction and super¬ 
vision of the Comptroller of the Currency, as was 
noted by this court in Cooper v. Woodin, 72 Fed. (2nd) 
179, where this court said: 

“The bank in question is the United States Sav¬ 
ings Bank, a West Virginia corporation, which was 
engaged in a general banking business in tlib Dis¬ 
trict of Columbia for some years prior to the pres¬ 
idential Proclamation of March 6, 1933 (12 USCA 
Sec. 95 note), providing for the bank holiday.j The 
bank was under the jurisdiction and supervision 
of the Comptroller of the Currency by virtue of 
sections 29S and 299, title 5, D. C. Code of lp29.” 

“On March 17, 1933, the Acting Comptroller of 
the Currency decided that it was not safe !to li- 
cense the bank to reopen and attempt to carry on 
an unrestricted banking business, and consequently 
he appointed a conservator for the bank und^r the 
provisions of section 203 of the Bank Conservation 
Act of March 9, 1933 (U. S. Code, tit. 12, Seq. 203 
[12 U. S. C. A. Sec. 203]).” 


The above quoted statute, Title 5, Section 298, D. C. 
Code 1929, provides: 
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“All savings banks or savings companies, or 
trust companies, or other banking institutions, or¬ 
ganized under authority of anv act of Congress 
to do business in the District of Columbia, or or¬ 
ganized bv virtue of the laws of anv of the states 
of this Union, and having an office or banking 
house located within the District of Columbia 
where deposits or savings are received, shall be, 
and are hereby, required to make to the Comp¬ 
troller of the Currency and to publish all the re¬ 
ports which national banking associations are re¬ 
quired to make and publish under the provisions 
of sections 5211, 5212, and 5213 of the Revised 
Statutes of the United States, and shall be sub¬ 
ject to the salne penalties for failure to make such 
reports as are therein provided, which penalties 
may be collected by suit before the supreme court 
of the District of Columbia. And the Comptroller 
shall have power, when in his opinion it is neces¬ 
sary, to take possession of any such bank or com¬ 
pany, for the reasons and in the manner and to the 
same extent as are provided in the laws of the 
United States with respect to national banks.” 

This section of the code was considered bv this 
court in Washington Loan & Trust Co. v. Allman, Re¬ 
ceiver, 63 Appeals, D. C. 116, 70 Fed. (2nd) 282; cer¬ 
tiorari denied 292 U. S’. 649, and in Harper v. Moran, 
76 Fed. (2nd) 9S0. In Washington Loan & Trust Co. 
v. Allman, Receiver, supra, referring to this para¬ 
graph, the court said, at page 283: 

“This provision in plain language gives author¬ 
ity to the Comptroller ‘to take possession' of any 
bank having a banking house in the District of 
Columbia, whenever in his opinion it is necessary 
‘to the same extent’ as if it were a national bank, 
and this authority (Act June 30, 1876, c. 156, Sec-. 
1 , and Rev. Stat. Sec. 5234, USCA Secs. 191,192) 
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j 

j 

of the Comptroller in the case of national banks 
applies in every case in which he is satisfied of the 
insolvency of the bank.” (Italics inserted!) 

i 

In Harper v. Moran, supra , again referring!to this 
statute, the court said, at page 982: 

“The language of the District statute (isection 

298, title 5, D. C. Code 1929) specifically plothed 
the Comptroller with all the power which the laws 
of the United States gave him in relation to in¬ 
solvent national banks.” I 

i 

Obviously, a consideration of the foregoing Statute 
and cases discloses that the principles established with 
respect to insolvent national banks, and the applica¬ 
tion thereof by the courts, bear directly upon the rules 
which should be followed with respect to the United 
States Savings Bank. Numerous attempts have been 
made to set aside the judgment of the Comptrojler of 
the Currencv and his determination of the insolvencv 

» j mt 

of a national bank and the appointment of a Receiver 
therefor. Every such attempt has met with failure. 

In 1893, in the case of Washington Nat. Bank of Ta¬ 
coma v. Eckels, 57 Fed. 870, an attempt was mqde by 
a bill in equity to restrain the Comptroller froin ap¬ 
pointing a Receiver for a bank in liquidation.; The 
court held, at page 872: j 

“The decision of the Comptroller of the Cur¬ 
rency in this case, that the bank is insolvent^ is to 
be taken as a finality. It is equivalent to th^ fact, 
whether the bank is really insolvent or not, so 
far as to authorize the exercise of the Comptrol¬ 
ler’s power to put the bank in the hands of! a re¬ 
ceiver.” 

I 

j 

In 1927, in the case of Liberty Nat. Bank v. McIn¬ 
tosh , 16 Fed. (2nd) 906, a bill in equity was filed pray- 

I 

j 


i 

! 
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ing that the action of the Comptroller in appointing a 
Receiver for the bank be declared void, and for other 
relief. The court there considered Section 5234 of the 
Revised Statutes of the United States (which, as indi¬ 
cated in Washington Loan & Trust Co. v. Allman, 
supra, applies to state banks doing business in 
the District of Columbia by the provisions of Sec¬ 
tion 298, Title 5, D. C. Code 1929), and held, at page 
90S: 


“In a word, whenever he becomes, after due ex¬ 
amination of its affairs, satisfied of the insolvency 
of a national banking association, he may appoint 

a receiver, who shall proceed to close up the busi¬ 
ness of such association, and enforce the personal 
liability against shareholders as prescribed by 
law. This act can have but one meaning, and hav¬ 
ing regard to the importance of its subject-matter, 
and the delicate duties to be performed, positive 
and quick action, when found necessary, is contem¬ 
plated looking to the winding up and closing of 
insolvent national banks. The convenience of 
large numbers of the public perhaps affected by 
what is to be done, and the serious disturbance of 
business conditions liable to be involved, would 
seem to justify and warrant this grant of power 
to an official of the dignity and importance of the 
Comptroller of the Currency. The third section 
of the amended act gives further color to this 
view, in that it provides that when creditors, 
through the Comptroller’s receiver, have been 
paid in full, and the bank’s circulating notes re¬ 
deemed, the institution shall be returned to the 
control of its stockholders.” 


In 1932 a suit in equity was brought by the United 
States National Bank of La Grande, Oregon, against 
Pole, Comptroller of the Currency, reported in 2 Fed. 
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Supp. 153, to restrain him from placing a Receiver in 
charge of the assets of the plaintiff bank. In granting 
a motion to dismiss the bill of complaint the court ob¬ 
served at page 157: 

“The only two decisions involving an attempt 
to prevent the Comptroller from action by injunc¬ 
tion, which have been called to the court’s atten¬ 
tion, are squarely contrary to the position! of the 
plaintiff. Each opinion holds that where the 
Comptroller has acted upon a question qf fact 
within his jurisdiction, the determinatiop is a 
finality, and is not subject to review in the 
courts.” 

! 

And at page 158 the court considered the allegation of 
solvency of the bank and said: 

“The complaint contains the words 4 the! plain¬ 
tiff now owes no debts and is not insolvent;’ and 
the plaintiff claims this allegation has bebn ad¬ 
mitted bv the demurrer. These words afe the 

•/ r 

statement of conclusions, not of facts.” 

i 

i 

In 1933 a bill in equity, Wannamaker v. Edisio Nat. 
Bank, was brought to vacate the appointment of a Re¬ 
ceiver, in which case, reported in 62 Fed. (2nd) 696, 
Mr. Justice Soper of the Circuit Court of Appeals for 
the Fourth Circuit, said, at page 700: j 

“The attempt in the bill to vacate the appoint¬ 
ment of the receiver made by the Comptroller of 
the Currency and to enjoin the collection Of the 
assessment upon the shareholders authorised by 
him, must likewise fail. We are dealing here with 
the extent of the power of the Comptroller fo ap¬ 
point a receiver for an insolvent bank, and to call 
for a ratable assessment upon its shareholders 
under the Act of June 30, 1876, Sec. 1, 12 U. S. C. 





Sec. 191 (12 USCA Sec. 191); and it is settled that, 
the determination as to the solvency of a national 
bank, and the necessity of an assessment against 
its shareholders, and the amount thereof, is com¬ 
mitted exclusively to the judgment and discretion 
of the Comptroller, and it is not subject to judicial 
review. ’ ’ 

As recently as February 4, 1935, the Supreme Court 
of the United States in Forrest v. Jack, 294 U. S. p. 
158, in commenting upon the discretionary power of 
the Comptroller of the Currency to determine the 
necessity for an assessment against stockholders 
(which determination is necessarily based upon a find¬ 
ing by the Comptroller that the bank is insolvent) 
said, at page 162: 

“Xo cause of action arises until the assessment 
is made by the Comptroller and, so far as con¬ 
cerns the need and amount, Ins findings are con¬ 
clusive (Italics inserted.) 

The foregoing applies by analogy to the determina¬ 
tion by the Comptroller of the insolvency of a bank 
for the purpose of the appointment of a Receiver, and 
for this reason is in point in this case. 

As will be observed from the foregoing authorities 
the courts have consistently recognized the discretion¬ 
ary authority granted the Comptroller of the Cur- 
renev under the national banking laws and have uni- 

•0 ^ 

formly held that his judgment and decision in matters 
touching the organization, supervision, and liquidatioi 
of national banks is final and conclusive, and binding 
upon the bank, its stockholders and creditors. To this 
effect, the following cases represent a few of many 
cases holding this view: 
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Kennedy v. Gibson, 8 Wall, 498, 504, 50q, 506; 
Bushnell v. Leland, 164 U. S. 684, 685, 686; 
Wilson v. A wait, 2 Fed. Supp. 465, 467, 468; 
Port Newark Nat. Bank v. Waldron, 46 Fed. 

(2nd) 296, 297, 298; j 

Crawford v. Gamble, 57 Fed. (2nd) 15, 16 ;| 

Apfel v. Mellon, et al., 33 Fed. (2nd) 805, 808; 
Lyons v. Bank of Discount, 154 Fed. 391 ;j 
Washington Loan <& Trust Co. v. Allman, sypra; 
Harper v. Moran, supra; 

Rankin v. Miller, 207 Fed. 602, 608, 609. j 

i 

T/?e unbroken ride of the Federal courts is thyt the 
courts will not substitute their judgment for the\judg¬ 
ment and discretion imposed by law upon any excu- 
tive or administrative officer of the United States\ Gov¬ 
ernment. 

The Federal decisions establish clearly the rule! that, 
while the courts may compel the performance of a;mere 
ministerial act on the part of an administrative or 
executive officer, thev will not review or control the 
acts of such officers with respect to matters concern¬ 
ing which such officers are vested with discretion or 
judgment, and they will not substitute their judgment 
for that of the officer charged by law with the function 
and responsibility of making the decision. 

In this connection may be noted the case of Riverside 
Oil Company v. Hitchcock, 190 U. S. 316, 324, 325, 
wherein the plaintiff filed a petition for writ of man¬ 
damus to compel the Secretary of the Interior tp va¬ 
cate a certain order made by him rejecting selections 
to land made by one Clark and to compel the Secretary 
to cause a patent to be issued for the land. The trial 
court denied the petition, the Court of Appeals af¬ 
firmed the judgment of the trial court, and the Supreme 

Court affirmed the Court of Appeals. In discussing the 

! 

i 

i 

I 
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authority of the court to review the action of the Secre¬ 
tary, the Supreme Court said: 

(Pg*. 324) “Whether he decided right or wrong, 
is not the question. Having jurisdiction to decide 
at all, he had necessarily jurisdiction, and it was 
his duty to decide as he thought the law was, and 
the courts have no power whatever under those 
circumstances to review his determination by man¬ 
damus or injunction. The court has no general 
supervisory power over the officers of the Land 
Department ;,i by which to control their decisions 
upon questions within their jurisdiction. If this 
ivrit ivere granted ice would require the Secretary 
of the Interior to repudiate and disaffirm a deci¬ 
sion which he regarded it his duty to make in the 
exercise of that judgment which is reposed in him 
by law , and we should require him to come to a de¬ 
termination upon the issues involved directly op¬ 
posite to that which he had reached, and which the 
law conferred upon him the jurisdiction to make. 
Mandamus has never been regarded as the proper 
writ to control the judgment and discretion of an 
officer as to the decision of a matter which the law 
gave him the power and imposed upon him the 
dutv to decide for himself. The writ never can 
be used as a substitute for a writ of error. .Nor 
does the fact that no writ of error will lie in such 
a case as this, by which to review the judgment of 
the Secretary, furnish anv foundation for the 
claim that mandamus may therefore be awarded. 
The responsibility as well as the power rests with 
the Secretary, uncontrolled by the courts.” 
(Italics inserted.) 


In Ness v. Fisher, 223 U. S. 688, the Supreme Court, 
in discussing this doctrine said, at page 691, 692: 

“So, at the outset we are confronted with the 
question, not whether the decision of the Secretary 
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was right or wrong, but whether a decision of that 
officer, made in the discharge of a duty imposed by 
law, and involving the exercise of judgment and 
discretion, may be reviewed by mandamus afid he 
be compelled to retract it, and to give effect to an¬ 
other not his own and not having his approval. 
The question is not new, but has been often con¬ 
sidered by this court and uniformly answered in 
the negative.” 

| 

To the same effect see: Apfel et al. v. Mellon, kt al., 
59 App. D. C. 94, 33 Fed. (2) 805; Decatur v. Paulding, 
Secretary of the Navy, 14 Pet. 497; Denby, Secretary 
of the Navy v. Berry, 263 U. S. 36; Interstate Com¬ 
merce Commission v. United States Ex ret. Capitol 
Grain and Feed Company, 35 Fed. (2d) 1012, 59 p. C. 
118; Bartlesville Zinc Company v. Interstate Commerce 
Commission, 30 Fed. (2d) 480; United States Ex rel. 
Margulies & Sons, Inc. v. McCarl, Comptroller Gen¬ 
eral, 10 Fed. (2d) 1012, 56 D. C. App. 147; United 
States Ex rel. Cripple Creek and Colorado SpHngs 
Company v. Interstate Commerce Commission, 11 Fed. 
(2d) 554; National Life Ins. Co. v. Nat r l Life Ins. Co., 
209 U. S. .317, 325; Louisiana v. McAdoo, 234 U. S. 
627, 633. 


i 
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II. 

The United States Savings Bank, as shown by the 
statement of the bank’s condition attached as an ex¬ 
hibit to the proposed supplemental bill, is now insol¬ 
vent and was insolvent at the time of the filing of the 
original bill. Even if it be assumed that the assets 
would ultimately liquidate the estimated values set 
forth in said statement of the Receiver, interest at the 
legal rate accrues from the date of the bank’s suspen¬ 
sion, and such interest, when computed in the instant 
case and added to the amount of principal of the obli¬ 
gations of the United States Savings Bank to its credi¬ 
tors, discloses that the assets will not satisfy said obli¬ 
gations by payment in full. 

Appellants in the bill of complaint filed in this case 
request the court to take judicial notice of the case of 
Cooper v. Woodin, 63 Appeals, D. C. 311. That case 
related to the refusal by the Comptroller of the Cur¬ 
rency to approve a plan presented by one of the pres¬ 
ent appellants, Wade H. Cooper, for the reorganiza¬ 
tion and reopening of the subject bank under Section 
207 of the Bank Conservation Act. It appeared in that 
case that on March 17, 1933, the acting Comptroller of 
the Currencv decided that it was not safe to license the 
United States Savings Bank to reopen and attempt to 
carry on an unrestricted banking business, and conse¬ 
quently he appointed a conservator for the bank. 

Thereupon Wade H. Cooper, who was the bank’s 
President and a majority stockholder, filed a bill in 
equity against the Secretary of the Treasury, the 
Comptroller of the Currency and various other officers 
of the Treasury Department for a mandatory injunc¬ 
tion to compel the Comptroller to reopen the bank. The 
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case was heard before Mr. Justice Bailev of theiSu- 
preme Court of the District of Columbia who, in Sup¬ 
port of the Comptroller’s action in that respect, bjeld: 

j 

“The Comptroller was of the opinion that by 
requiring the waiver of 35% by the depositors of 
their deposits, they would not only be waiving the 
amount necessary to restore the bank to solvency, 
so far as liquid or available assets were concerned, 
but in addition would be in effect furnishing jcap- 
ital structure to the extent of about $150,000.00 
and it was the duty of stockholders and not of de¬ 
positors to repair capital assets. 

1 6 There is some conflict in the testimony as tq the 
value of the assets, and the plaintiff contends |that 
the Comptroller has arbitrarily adopted a differ¬ 
ent basis for valuing certain assets and in the jcase 
of banks which are to be reopened, and in the lease 
of the latter applies the same rule as in the base 
of new banks. 

“I cannot see that the Comptroller’s position 
that it is the duty of the stockholders rather j:han 
of depositors to repair or replace lost or impaired 
capital assets can be criticized; nor that in; the 
public interest and in the interest of depositors 
and creditors he may not place a reopening bank 
on the same basis as a new bank. The evidence 
does not show any arbitrary action in the Comp¬ 
troller’s determination of the classification I and 
valuation of the assets of the bank, nor that;this 
bank has been treated differently to other banks 
which have been reopened. Evidence has been 
offered, it is true, to the effect that certain subor¬ 
dinates of the Comptroller have stated that! the 
bank would not be permitted to reopen with! the 
plaintiff as president, but it does not appear |that 
the present plan has been disapproved on that 
account, nor that that consideration entered in| any 
way into the rejection of this plan. The questions 
involved in such a case are not now before! the 


i 

i 


| 
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Court, nor whether or not there is a uniform pol¬ 
icy on the part of the Comptroller not to permit 
banks to be reopened with the same officials, or 
with those who have been connected with other 
banking institutions which have failed. A policy 
might be as arbitrary as a single act. 

“On the whole 1 do not find that the actions of 
the Comptroller complained of in the amended and 
supplemental bill were arbitrary or capricious, 
and the bill will be dismissed with costs.*’ 

On appeal this court affirmed the court below, hold¬ 
ing at page 313: 

“It appears that in October, 1933, while the ap¬ 
pellant’s project was under consideration, an ex¬ 
amination was made of the assets of the closed 
bank by national bank examiners appointed by 
the Comptroller. The examination disclosed the 

total liability to creditors (after deducting capital 
structure) to be $1,953,467.92, and that, after the 
payment of accounts not subject to waiver, such as 
secured claims, etc., the liability to general or un¬ 
secured creditors was $1,644,532.54. The report 
disclosed that there is a deficiency in the accept¬ 
able assets of $416,165.67 in the amount required 
to meet the total liability of $1,953,487.92. The 
bank, accordingly, was found to be insolvent in so 
far as acceptable assets are concerned in the sum 
of $416,165.67. Upon the basis of a waiver of 35 
per cent, the depositors would contribute $575,- 
586.38, which would amount to a contribution of 
$159,420.71 toward the capital structure of the re¬ 
organized bank above the sum necessary to re¬ 
store the bank to solvency. In other words, it 
would be necessary for the depositors to waive 
only $416,165.67, or 25.3 per cent of their claims 
in order to restore the bank to solvency, and the 
proposed waiver of 35 per cent would be excessive 
by approximately 10 per cent, or $159,420.71, and 
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therefore the depositors to the extent of $lp9,- 
420.71 would be taking over the obligations of the 
stockholders to rebuild the capital structure. ’ 

“The Comptroller reported that he considered 
the plan to be inequitable to the depositors, hnd 
not in the public interest for the depositors to 
waive more than 25.3 per cent, as aforesaid, and 
that the funds necessary beyond that point to 1 re¬ 
establish a satisfactory capital structure should 
be furnished by the stockholders, at least to!the 
amount estimated to be collectible bv assessment. 

“Upon a review of the record we are convinced 
that the Comptroller of the Currency was acting 
within his statutorv authority in holding that! the 
plan of reorganization proposed by appellant was 
not fair and equitable as to the depositors jand 
other creditors of the bank, and is not in the pub¬ 
lic interest, and that the Comptroller was rigfyt in 
refusing to adopt appellant’s proposed plan, and 
consequently that his action in this behalf wad not 
arbitrary or capricious.” 


See also in this connection the “Findings of Fpct” 
and “Conclusions of Law,” and the opinion of Mr. Jus¬ 
tice Bailey in said case. (Appendix hereof, pages 42- 
53.) * " | 

The record in the Court of Appeals in said case of 
Cooper v. Woodin, supra , discloses that during the 
pendency of that case in the Court of Appeals (on .[Feb¬ 
ruary 10, 1934), the Comptroller of the Currency ap¬ 
pointed appellee Keene Receiver of the subject Ipank. 
Thereupon Wade H. Cooper, appellant in said case* filed 
a petition in the Court of Appeals to stay the opera¬ 
tion of the receivership proceedings pending the ap¬ 
peal. After consideration this court denied the relief 
sought by said Cooper in said petition and, as hereto¬ 
fore indicated, this court thereafter, under date of 
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June 18, 1934, affirmed the decision and judgment of 
the Supreme Court of the District of Columbia, dis¬ 
missing the hill of said Cooper brought to reopen the 
bank. (Copy of said petition for stay, and of the ob¬ 
jections thereto filed, are contained in the record in 
the instant case, pages 19-30.) 

The supplemental bill of complaint set out on pages 
57 to 64, inclusive, of the record, which the court be¬ 
low refused to allow appellants to file, contains Ex¬ 
hibits “A” and “B” (see stipulation filed January 15, 
1936, in this court setting out exhibits which were in¬ 
advertently omitted from the printed record) which 
are copies of the Receiver’s statement of condition 
of the United States Savings Bank for the 
quarterly periods ending March 31, 1935, and June 
30, 1935. It is Upon the basis of these statements that 
appellants, in said supplemental bill, aver that the 
bank is solvent. 'While the Receiver’s estimate of the 
ultimate liquidation value of the assets of the bank 
is in no way conclusive, an examination of the state¬ 
ment of condition of the bank on the two dates above 
indicated discloses that on March 31, 1935, a deficit in 
the sum of $115,354.83 of assets sufficient to satisfy 
the liabilities existed and on June 30, 1935, the deficit 
necessary to pay all claims in full amounted to $128,- 
84S.22 as appears from the following analysis of the 
Receiver’s statement: 


23 


ANALYSIS OF CONDITION AS OF MARCH 31, 193$ 


Assets 


Face value free assets $1,439,249.28; Receiver’s estimate $1,13;,992.64 
Cash on hand with Comptroller 277,804.65 

Cash on hand with Receiver 4,042.31 

-i- 

$1,41$,839.60 


Liabilities 


Unsecured claims proven 

Less 65% dividends paid 

Principal due on claims proven 


$1,581,340.81 

1,027,873.27 


Unsecured claims not proven (Total) 

Additional liabilities pending 

Interest due creditors to March 31, 1935, at legal rate 

Due R. F. C. on Receiver’s loan (Principal) 

Due R. F. C. on Receiver’s loan (Interest) 

Balance Trustee for Owners account 
Receiver’s Special account for 100% claims 


Liabilities 

Assets 


Recapitulation 

$1,529,194.43 

1,413,839.60 


Deficit March 31, 1935 $115,354.83 


55$,467.54 

124,825.66 

3,734.03 

162,269.55 

674,600.00 

7,095.70 

152.38 

3,049.57 

$1,522,194.43 


ANALYSIS OF CONDITION AS OF JUNE 30, 1935 


Assets 

Face value free assets $1,394,115.74; Receiver’s estimate 
value 

Cash on hand with Comptroller 
Cash on hand with Receiver 


$1,044,810.27 

53,278.84 

3,596.73 

$l,10i,685.84 
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Liabilities 


Unsecured elaims proven $1,588,519.15 

Less 65% dividends paid 1,032,539.29 


Principal due on claims proven 

555,979.86 

Unsecured claims not proven (Total) 

Additional liabilities pending 

Interest due creditors June 30, 1935, at legal rate 

112,382.14 

3,372.78 

170,427.40 

Due R. F. C. on Receiver’s loan (Principal) 

Due R. F. C. on Receiver’s loan (Interest) 

381,100.00 

4,574.15 

Balance Trustee for Owners account 

Receiver’s special account for 100% claims 

101.00 

2,596.73 


$1,230,534.06 

Recapitulation 


Liabilities $1,230,534.06 

Assets 1,101,6S5.84 


Deficit June 30, 1935 $128,848.22 



The Receiver’s statements of condition for the pe¬ 
riods ending March 31,1935, and June 30, 1935, do not 
include the computation of interest which the law re¬ 
quires the Comptroller to pay on all proved claims. 

The Supreme Court of the United States considered 
interest claims against suspended national banks as 
early as 1877, where, in the case of National Bank of 
the Commonwealth of New York City v. Mechanics’ 
National Bank of Trenton, N. J. f 94 U. S. 438, 24 Law 
Ed. 176, Mr. Justice Swayne, delivering the court’s 
opinion, said at pages 438, 439 and 441: 

4 4 The 50th section of the National Banking Act, 
13 Stat. at L., 113, requires the Comptroller of the 
Currency to apply the moneys paid over to him by 
the receiver 4 on all such claims as may have been 
proved to his satisfaction, or adjudicated in a court 
of competent jurisdiction. ’ The Act is silent as to 
interest upon the claims before or after proof or 
judgment. Can it be doubted that a judgment, if 



taken, would include interest down to the time of 
its rendition ? Section 996 of the Revised Statutes, 
p. 182, declares that all judgments in the coujrts of 
the United States shall bear the same rate of in¬ 
terest as judgments in the courts of the States re¬ 
spectively where they are rendered. Interest is 
allowed by the law of New York upon judgments 
from the time they are perfected. Rev. Coile of 
N. Y., ed. 1859, Vol. Ill, p. 637. 7 7 

“If these claims had been put in judgment, 
whether in a court of the United States ori in a 
state court of that State, the result as to interest 
upon the judgment would have been the same. It 
was unnecessary to reduce them to judgment, be¬ 
cause they were proved to the satisfaction bf the 
comptroller. After they were so proved, they 
were of the same efficacy as judgments, and occu¬ 
pied the same legal ground. Hence, they are with¬ 
in the equity, if not the letter, of these statutes, 
and bear interest as judgments would have dbne. 77 
**##*### 

“The comptroller committed a plain violation 
of his duty. There should have, been no discrim¬ 
ination between principal and interest in making 
his payments. The creditor had the same iright 
with respect to both as if he had been pursuing the 
defaulting debtor under other circumstances, j The 
comptroller should have done just what th0 law 
would have done if the case had not come under 
his cognizance. 77 

To the same effect see: 

United States v. Knox, 111 U. S. 784, 7Sj7, 28 
Law. Ed. 603; 

Richmond v. Irons, 121 U. S. 27, 30 Law Ed. 
864. 

! 

In the latter case the Supreme Court said at page 64: 

“The act of going into liquidation dispenses 
with the necessity of any demand on the pa|rt of 
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the creditors, and it follows that interest should 
be computed upon the amounts then due as against 
the shareholders to the time of payment.’’ (Ital¬ 
ics inserted.) 


III. 

The Receiver’s estimate of the ultimate liquidation 
value of the insolvent bank’s assets, is not determina¬ 
tive of the issues here involved. The Comptroller has 
determined, in the public interest, that a closed bank 
should not reopen unless it has sufficient sound and ac¬ 
ceptable assets to meet its outstanding liabilities and a 
satisfactory capital structure. The opinions in the 
former proceedings support this doctrine, and sustain 
the Comptroller’s findings that the United States Sav¬ 
ings Bank, measured by this standard, was insolvent 
to the extent of approximately $416,000. 

Appellants in their brief (pp. 23 to 29) object to 
the position of the Comptroller that a closed bank, be¬ 
fore it is permitted to be reopened, must have sufficient 
sound and acceptable assets to meet its outstanding lia¬ 
bilities and in addition a satisfactory capital structure. 
It must be obvious that the possibility that ultimately 
the assets of a bank may liquidate an amount sufficient 
to meet its liabilities, cannot constitute a sound basis 
for the reopening of the bank. A bank differs from 
other corporations and individuals so far as the status 
of insolvency is concerned. Other corporations and in¬ 
dividuals are insolvent only when their assets are in¬ 
sufficient to meet their liabilities (under the bankruptcy 
laws), whereas banks are considered insolvent when 
they are unable to meet their current demands, and the 
demands of customers over the counter, notwithstand¬ 
ing they may hhve frozen assets which, together with 
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their other assets, may equal their liabilities. Ajs stated 
in Steele v. Randall, 19 Fed. (2) 40-41: j 

“Insolvency is a condition unaffected bv inten 
tions or hopes of the persons affected. When the 
bank could not meet its obligations as they! became 

due it was insolvent. ’ ’ i 

i 

Also see United States v. Oklahoma, 261 U. S. 2p3, 261; 
Roberts v. Hill, 24 Fed. 571, 573. | 

| 

The same contention made by appellants here was 
made in the former proceeding* between these parties, 
and the position of the Comptroller was sustained by 
Mr. Justice Bailey, both in his opinion and in Jiis for¬ 
mal findings of fact and conclusions of law, the perti¬ 
nent portions of which are as follows: 

(From Mr. Justice Bailey’s Opinion) 

“There is some conflict in the testimony as to 

•r 

the value of the assets, and the plaintiff contends 
that the Comptroller has arbitrarily adopted a 
different basis for valuing certain assets land in 
the case of banks which are to be reopened, and 
in the case of the latter applies the same rule as in 
the case of new banks. 

“I cannot see that the Comptroller’s position 
that it is the duty of the stockholders rather than 
of depositors to repair or replace lost or impaired 
capital assets can be criticized; nor that\in the 
public interest and, in the interest of depositors 
and creditors he may not place a reopening bank 
on the same basis as a new bank.” (Italics in¬ 
serted) 

! 

(From the “Findings of Fact’’) j 

“8. During the period March 13,14 and 15, 1933, 
licenses to reopen were issued to banks considered 
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by tlie Comptroller able to open and meet the de¬ 
mands of their creditors, and those not considered 
able to open were subsequently placed in conser¬ 
vatorship. The Comptroller of the Currency 
adopted the policy of permitting a bank which had 
sustained losses by depreciation or otherwise, and 
which had slow and doubtful assets, to reopen, 
provided in his opinion the capital, surplus and 
undivided profits of such bank, and its condition as 
to liquidity, was such that notwithstanding said 
losses, and said slow and doubtful assets, said bank 

was found bv him to be in sound condition and able 
•> 

to meet the demands of its creditors. 

“The Comptroller also adopted the policy that 
where a bank had been placed in conservatorship, it 
could be reorganized and reopened only upon the 
same basis as to assets and condition as a new 
bank might be opened, that is to say, that only the 
prime and liquid, or ‘acceptable’ assets could be 
taken into the reorganized bank, and that the slow 
and doubtful assets, and assets of uncertain value, 
must be charged out of the bank and that such un¬ 
acceptable assets should be placed in trust or dis¬ 
posed of either for the benefit of creditors who 
might waive portions of their claims or otherwise 
as provided by the plan of reorganization. The 
Court finds that the aforesaid policies adopted by 
the Comptroller are not arbitrary or capricious 
or in abuse of the discretion vested in him bv law 
and that the United States Savings Bank was not 
discriminated against nor treated any differently 
from other banks in the application of said poli¬ 
cies.” 

(From the “Conclusions of Law”) 

“3. The policies adopted by the Comptroller of 
the Currency, referred to in numbered paragraph 
8 in the foregoing findings of fact, concerning the 
reopening of banks and the assets proper to be 
taken into reorganized conservatorship bank, and 
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I 

I 


requiring said reorganized bank to be placed in 
the same status and condition as a new batik pro¬ 
posed to be opened, are not arbitrary or capricious 
or in abuse of the discretion and authority I vested 

* j 

in the Comptroller by law.” j 

I 

The full text of Mr. Justice Bailey’s opinioijis, and 
of his findings of fact and conclusions of law, are con¬ 
tained in the appendix herein, pp. 42-53. 

The reported opinion of this Court (Cooper v. 
Woodin, 63 App. D. C. 311, 313), discusses the'exam¬ 
ination and classification of the assets of the bank by 
the Comptroller of the Currency, and makes specific 
mention of the fact that it was found that so £ar as 
acceptable assets are concerned, the bank was, insol¬ 
vent in the sum of $416,165.67. The pertinent portion 
of the opinion of this Court in that connection has al¬ 
ready been quoted herein, supra, pages 20-21. j 

THE EIGHTY PER CENT DIVIDENDS PAID THE 
DEPOSITORS AND CREDITORS OF THE BANK. 

i 

Appellants, on pages 28-29 of their brief, go ojutside 
the record to call attention to the fact that sinpe the 
United States Savings Bank has been closed the Comp¬ 
troller of the Currency, through the Receiver, liak paid 
dividends aggregating eighty per cent, and cite this 
fact to substantiate their contention that the bank was 
solvent, in liquid condition, and able to meet the de¬ 
mands of its creditors. 

Inasmuch as the appellants have gone outside the 
record in this connection, appellees feel privileged to 
do likewise, and therefore state that the dividends 
(the first one 65 per cent and the second 15 per cent) 
were made possible primarily by reason of loans ob¬ 
tained from the Reconstruction Finance Corporation. 

• i 

i 

i 

i 

i 


I 


At the time the dividend of 65 per cent was paid in 
July, 1934, it was based upon a “capacity” loan from 
the Reconstruction Finance Corporation. The subse¬ 
quent dividend of 15 per cent paid in October, 1935, 
was made possible primarily by virtue of a more lib¬ 
eral policy of lending upon the assets on authority of 
the Act of Congress of January 31, 1935, making it 
legal for the Reconstruction Finance Corporation to 
increase the amount or percentage of loans upon the 
assets of closed banks, the provision of the statute in 
that connection being as follows: 

“In making any purchase of or loan on the as¬ 
sets of any closed bank, the Corporation shall 
appraise such assets in anticipation of an orderly 
liquidation over a period of years, rather than on 
the basis of forced selling values in a period of 
business depression. This authority shall also ex¬ 
tend to assets of the character made eligible by this 
section as security for loans without regard to 
whether the Corporation has heretofore made 
loans thereon.” cAx*,. /5, U. %.C.) 

Under this statute, as will be observed from its pro¬ 
visions, the Corporation was permitted to make a loan 
“in anticipation of an orderly liquidation over a period 
of years” and lienee it was considered that the addi¬ 
tional loan of 15 per cent represented almost if not 
entirely the ultimate liquidation value of the assets ac¬ 
cording to the appraisals made at the time the loan 
was obtained to pay the second dividend in Oc¬ 
tober, 1935. 

As to the condition of the bank at the time it was 
placed in conservatorship, attention is directed to the 
following extract from the transcript of record in the 
former case (Cooper v. Woodin, supra, at pages 114- 
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115 of the printed record in that case on file ih this 
court), being a portion of the testimony of former 
Deputy Comptroller of the Currency Await : 

“When the holiday came on March 6th, the 
United States Savings Bank was borrowing half 
a million dollars and was a member of the Federal 
Reserve and had to borrow from the Reconstruc¬ 
tion Finance Corporation. It had borrowed from 
the corresponding bank, the Chase. It had most 
of its prime assets up as collateral. We tried to 
figure out what it could borrow if we opened it up. 
The demand had to be met, because w’e coul<l not 
open banks if they did not stand up; if they failed 
the whole thing would be chaos again, so we fried 
to find out what they could borrow. The United 
States Savings Bank had a liquid position of 10% 
of its deposits. They might be able to oorrow 
$290,000 or $300,000 more which would have inade 
an additional 15%, which would have made around 
25%. It might be able to borrow more than 25% 
but even if we were five or even ten per cent out 
of the way, it w^ould not have been enough. ! The 
bank had gone on a five per cent basis on Feb¬ 
ruary 5th. It had had a run. Every bank hadp but 
it was not able to meet it and had gone on a 5% 
basis. We could not safely give them a license 
when we knew they could only get so much . 9 7 j 

i 

It is obvious in view of the foregoing that the bank 
was insolvent and unable to carry on its business upon 
a sound basis. 
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IV. 

The pending suit is an attack upon the discretionary 
determination by the Comptroller of the condition of 
the bank on February 10, 1934 (the date of appoint¬ 
ment of receiver), and merely represents a difference 
of opinion between the appellant Cooper and the Comp¬ 
troller concerning the value of the assets on that date. 
This, the Courts hold, is not sufficient to set aside the 
Receivership. 

Disregarding the conclusions of law or conclusions 
of fact in the bill of complaint which have no value, 
and considering the effect of the complaint, the case is 
merely a difference of opinion between appellant, 
Wade H. Cooper, and the Comptroller of the Cur¬ 
rency as to the value of the bank’s assets. This pre¬ 
cise question was carefully considered by the Circuit 
Court of Appeals for the Fourth Circuit in a decision 
rendered July 11, 1934, where Mr. Justice Parker, 
speaking for the Court in the case of Broderick v. 
American General Corporation, 71 Fed. (2nd) 864, 868, 
said: 

“There is neither logic nor reason in the prin¬ 
ciple that the certificate of the superintendent may 
be overthrown upon the basis of mere differences 
of opinion between the superintendent and the ex¬ 
perts and witnesses of the defendants in relation 
to reasonable values. The determination of the su¬ 
perintendent is essentially and peculiarly an ad¬ 
ministrative act resting upon the exercise of sound 
business judgment and discretion. Banking Law, 
Section 80; Matter of Union Bank, 176 App. Div. 
477, 163 N. Y. S. 485. If not infected with bad 
faith or obvious error, or violative of any fixed 
legal principle, it should not be subject to attack 
upon the theory that the preponderance of evi- 
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dence, in the opinion of the trier of the facts, indi¬ 
cates that the values as fixed by the superintendent 
are merely erroneous. Liquidation presupposes 
the prompt and speedy conversion of assets to 
cash in the interests of creditors, and the right to 
enforce and collect the assessment should not be 
subject to defeat by the mere balancing of! the op¬ 
posing opinions and views of expert witnesses 
upon the questions of reasonable valuesl If it 
should ultimately appear that the assessment was 
unnecessary in whole or in part, the stockholders 
are entitled to share in any remaining Surplus. 
Banking Law, Section 79. As between the stock¬ 
holder and the creditor, it is the convenience of the 
latter that is preferred by the courts.” |( Italics 
inserted.) 

i 

Also see the cases cited under Point I, suprp, pp. 9 
to 17, relating to the conclusiveness of determinations 
made by the Comptroller in the exercise of the adminis¬ 
trative discretion vested in him by law. j 

t 

i 

V. 

i 

Assuming for discussion only that ultimate liquida¬ 
tion will realize the receiver’s estimates of the value of 
the bank’s assets and that consequently there is a pos¬ 
sibility creditors may be paid in full, this j is not 
material to the issues here involved. Congress con¬ 
templated, and provided for, the possibility of payment 
in full to creditors, and the distribution of any surplus 
to the stockholders, under the statute (Sec. 197, Title 12 
U. S. C.). Hence the possibility of payment in full by 
ultimate liquidation does not constitute legal grounds 
for setting aside the Receivership. 

j 

The Circuit Court of Appeals for the Fourth (Dircuit, 
in the case of Liberty National Bank v. McIntosh, 
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supra, after discussing the authority granted by Con¬ 
gress to the Comptroller under Sec. 197, Title 12, U. S. 
C., and the necessity therefor, stated: 

“The third section of the amended act gives fur¬ 
ther color to this view, in that it provides that 
when creditors, through the Comptroller’s re¬ 
ceiver, have been paid in full, and the bank’s cir¬ 
culating notes redeemed, the institution shall be 
returned to the control of its stockholders.” 

This reference by the court related to Section 197, 
Title 12, United States Code Annotated, which, in ef¬ 
fect, provides that after the Comptroller has paid each 

and everv creditor the full amount of his claim and the 

•> 

expenses of the receivership and has redeemed the cir¬ 
culating notes of the insolvent association, he shall 
call a meeting of the shareholders by giving notice for 
the purpose of determining whether the receiver shall 
continue to wind up the affairs of the association or 
whether an agent shall be selected for that purpose. 
This step is the concluding step of the complete system 
established for the government of national banks by 
Congress, providing for the organization, the super¬ 
vision, the liquidation and the manner in which they 
shall be finally wound up in the event assets remain 
over and above those necessarv to satisfv the claims of 
all creditors in full. As justly observed by Mr. Jus¬ 
tice Parker in Broderick v. American General Corpo¬ 
ration , supra: 

“The stockholders are entitled to share in any 
remaining surplus. As between the stockholder 
and the creditor, it is the convenience of the latter 
that is preferred by the courts.” 

Congress thus contemplated the possibility that the 
assets of a bank in receivership might ultimately liqui- 
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date sufficient to pay the creditors in full, but obviously 
did not consider such possibility a ground fo|r dis¬ 
charging the receivership. j 

vi. ! 


The averments of the bill charging the Comptroller 
with arbitrary, wanton and malicious conduct are mere 

V i 

epithets., constitute only the conclusions of the plpader, 
have no probative value, are not admitted by the mo¬ 
tion to dismiss, and should be disregarded in deter¬ 
mining the issues here involved. 


The averments of the bill are not sufficient, as a mat¬ 
ter of pleading, to justify the court in granting br al- 
lowing the relief sought. 

A motion to dismiss does not admit mattejrs ill 
pleaded. Tersely stated, the bill of complaint sought 
to reopen the United States Savings Bank, and, by the 
use of terms constituting merely the conclusions bf the 
pleader, such as “arbitrary,” “wanton” and “mali¬ 
cious,” and other similar epithets, sought to set jaside 
the discretionary administrative acts of the Comp¬ 
troller in determining that the bank was insolvent and 

i 

that it was necessary to appoint a Receiver for itl 
Similar charges (“fraud,” “continued browbeat¬ 
ing,” “coercion,” “literally forced”) were discussed 
by the Supreme Court of the United States in the case 
of Chamberlain Machine Works v. United States, 270 
U. S. 347, 348, where Mr. Justice Sanford said: 


“The petition sought to recover on the original 
contract, despite the settlement made more ithan 
three years before. It alleged, broadly, that] this 
settlement was iniquitous and unjust, and not the 
voluntary act of the petitioner, but was secured by 
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‘fraud’ of the officers of the War Department in 
the handling of the claim, by ‘continued brow¬ 
beating/ and by ‘coercion’ through which they 
‘literally forced’ the petitioner to take the sum 
offered.” 

“The general allegations of ‘fraud’ and ‘co¬ 
ercion’ were mere conclusions of the pleader; and 
were not admitted by the demurrer. Fogg v. Blair, 
139 U. S. 118, 127. To show a cause of action it 
was necessary that the petition state distinctly the 
particular acts of fraud and coercion relied on, 
specifying by whom and in what manner they were 
perpetrated, with such definiteness and reasonable 
certainty that the court might see that, if proved, 
they would warrant the setting aside of the settle¬ 
ment. See Stearns v. Page, 7 How. 818, 829; Per- 
kins-Campbell Co. v. United States, 264 U. S. 213, 
218; Cairo Railroad v. United States, 267 U. S. 350, 
352. The petition contained no such specific alle¬ 
gations ; and since its vague and general averments 
did not overcome the effect of the release, the de¬ 
murrer was properly sustained. See St. Louis 
Railroad v.i United States, 267 U. S. 346, 350.” 

In the case of Stephens v. Hamilton, 81 Fed. (2d) 

324 (C. C. A.-7; decided January 17, 1936) the court, 

in discussing the conclusiveness of the discretionarv 

acts of the Comptroller and in calling attention to the 

rule that such acts cannot be set aside bv the mere 

* 

characterization of them as being fraudulent or erro¬ 
neous or mistaken, etc., inasmuch as such terms con¬ 
stitute only the conclusions of the pleader, said: 

“That the determination of the Comptroller as 

to the necessitv and amount of the assessment is 

*> 

conclusive Appears to be too well settled to require 
further citation of authorities. In his reply brief 
appellant seeks to distinguish his case from Craw¬ 
ford v. Gamble (C. C. A.), 57 F. (2d) 15, and other 
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cases relied upon by appellee as to this issue cjn the 
ground that in all of these cases a debt wus ad¬ 
mitted and that the defense attempted tjo be 
pleaded sought to avoid it on other grounds, 
whereas in the case at bar, it is alleged that jthere 
were no debts of the Old Bank and that the akses»- 
ment of the comptroller was the 'result of fraud, 
error or mistake of law upon the part of thb said 
Comptroller, in that he did not acquaint hiinself 
with all the facts as hereinabove set forth (refer¬ 
ring to the facts as to the agreement described 
above).’ As to this, we think the court correctly 
ruled that this was a mere conclusion of the 
pleader, and that if the facts set up did not con¬ 
stitute a defense, an allegation by the pleader that 
the Comptroller had acted upon a mistake of fact 
or fraudulentlv could be of no avail.” 


In the case of Wannamaker v. Edisto Nat. Ba\ik of 
Orangeburg, et al, 62 Fed. (2nd) 696, 699, Mr. Justice 
Soper of the Circuit Court of Appeals for the Fourth 
Circuit, said: 

| 

“In addition to specific allegations of fact, the 
bill of complaint abounds in charges of a fraudu¬ 
lent scheme and design on the part of the Edisfo 
Bank, in general terms, but they are mere conclu¬ 
sions of the pleader, and no facts are stated from 
which fraud or conspiracy can be legitimately in¬ 
ferred. General charges of this sort are not I suffi¬ 
cient, unless the transactions to which they refer 
are such as in their essential nature to constitute a 
fraud. Van Weel v. Winston, 115 U. S. 228j 237, 
6 S. Ct. 22, 29 L. Ed. 384; Fogg v. Blair, 139 0. S. 
118,11 S. Ct. 476, 35 L. Ed. 104.” 
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VII. 

A case should be free from doubt to justify a court 
in granting injunctive relief against a public officer in 
connection with the performance of an act left to his 
official and administrative discretion. Appellants’ bill 
does not meet this requirement. 

The law is well settled that courts of equity will not 
afford a complainant injunctive relief to restrain public 
officers from performing official acts which they are by 
law required to perform, or from performing acts with¬ 
in their official and administrative discretion, where 
the propriety of the granting of such relief is doubtful 
under the existing facts. 

The reason for the rule is stated in Louisiana v. Mc- 
Adoo, 234 U. S'. 627, 633: 

“There is a class of cases which hold that if a 
public officer he required by law to do a particular 
thing, not involving the exercise of either judg¬ 
ment or discretion, he may he required to do that 
thing upon application of one having a distinct 
legal interest in the doing of the act. Such an act 
would he ministerial only. But if the matter in re¬ 
spect to which the action of the official is sought, is 
one in which the exercise of either judgment or dis¬ 
cretion is required, the courts will refuse to sub¬ 
stitute their judgment or discretion for that of the 
official entrusted by law ivith its execution. Inter¬ 
ference in such a case ivould he to interfere with 
the ordinary functions of government.” 
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VIII. 

The court below, in the exercise of its discretion, 
properly refused appellants leave to file a supplemental 
bill. The matters set forth in said proposed | supple¬ 
mental bill were entirely evidentiary in their! nature 
and, if material, were admissible under the allegations 
of the original bill. Furthermore, the relief sought in 
said proposed supplemental bill, as in the origijnal bill, 
could not properly be granted, and dismissal qf origi¬ 
nal bill necessarily justified refusal to permit tfye filin g- 
of the supplemental bill. 

The proposed supplemental bill of complaint i (R. 56- 
64) added nothing to the original bill. The paatters 
therein contained related almost entirely to the state¬ 
ments of March 31, 1935, and June 30, 1935, issued by 
the Receiver relating to the condition of thp bank. 
These statements have been analyzed in appellees’ 
brief {supra, pages 22 to 25) and disclosed that the 
bank was insolvent on those dates. 

The primary purpose of the supplemental bill! was to 
set forth said statements of condition of the bank and 
the arguments and comments thereon of appellants. 
The subject matter was merely evidentiary ini nature 
and was admissible as such under the allegation^ of the 
original bill of complaint, if admissible at alh Con¬ 
sequently there was no occasion, nor necessity, jfor the 
filing of a supplemental bill. Furthermore, if it be as¬ 
sumed, for the purpose of discussion, that thfe court 
below properly dismissed the original bill of coriiplaint, 
it necessarily follows that it also properly disallowed 
the filing of the supplemental bill containing merely evi¬ 
dentiary matters wdthin the scope of the original bill. 
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It is, of course, settled law that the trial court has a 
wide latitude of discretion in allowing or rejecting pro¬ 
posed amended or supplemental bills of complaint; and 
the exercise of such discretion is ordinarily not review- 
able on appeal. In this connection attention is invited 
to the case of Gormley v. Bunyan, 138 U. S. 6*23, 630, 
where the Supreme Court said: 

11 The first is, that the court erred in refusing to 
allow the plaintiff in error to file the several pleas 
of non est factum, statutes of limitation, payment 
and set-off. The reply to this is, that as long ago 
as Mandeville v. Wilson, 5 Cranch, 15, 17, and as 
late as Chapman v. Barney, 129 U. S. 677, it has 
been held that the granting or refusal of leave to 
file an additional plea, or to amend one already 
filed, is discretionary with the court below, and not 
revieiuable by this court, except in a case of gross 
abuse of discretion.” (Italics inserted.) 

See also Chapman v. Barney, 129 U. S. 677, 681, where 
the court said: 

“We do not think the first assignment of error 

well taken. Amendments are discretionarv with 

•/ 

the court below, and not reviewable by this court. 
Mandeville v. Wilson, 5 Cranch 15; Sheehy v. 
Mandeville, 6 Cranch 253; Walden v. Craig, 9 
Wheat. 576; Chirac v. Reinicker, 11 Wheat. 280; 
Wright v. Hallingsivorth, 1 Pet. 165; United States 
v. Buford, 3 Pet. 12; Matheson v. Grant, 2 How. 
263; Ex parte Bradstreet, 7 Pet. 634. 


CONCLUSION. 


It is therefore submitted that the decree of tlje court 
below dismissing the appellant's original bill pnd re¬ 
fusing appellant's motion for leave to file a supplemen¬ 
tal bill should be affirmed. 

j 

Respectfully submitted, 

• i 

George P. Barse|, 

Attorney for Henry Morgentliau, Jr., Secre¬ 
tary of the Treasury , and for J. i 7 . T. 
O'Connor, Comptroller of the Currency. 

J. Bruce Kremer, 

George B. Springston^ 
Herbert M. Bingham,! 

H. Donald Kistler, 
Attorneys for Carter B. Keene\ Re¬ 
ceiver, United States Savings tfank. 
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APPENDIX. 

Opinion and Findings of Fact and Conclusions of Law 
of Mr. Justice Bailey in Cooper v. Woodin, Equity 
No. 56143—Supreme Court, D. C. 

Opinion . 

Filed Nov. 29,1933. 

The questions before me are whether the action of 
the Comptroller in declining to approve certain plans 
for reopening the United States Savings Bank was 
capricious or arbitrary, and in what way, if his action 
was capricious or arbitrary, may his action be con¬ 
trolled bv the Court. 

* 

Testimony was introduced on the first hearing of this 
case on the original bill for the purpose of showing 
arbitrary acts by certain subordinates and appointees 
of the Comptroller especially with reference to the 
transfer of the liquid or available assets of the United 
States Savings Bank to the Hamilton Bank in the or¬ 
ganization of that bank. While the issues raised by 
that bill are now moot, I can consider the testimony 
given in that case in connection with any subsequent 
conduct of these officials in so far as it may bear upon 
the questions arising under the amended and supple¬ 
mental bill. 

i 

The substance of the last plan, with its modifications, 
submitted to the Comptroller for his approval, is to 
provide for the payment to the depositors of the United 
States Savings Bank of 65% of the amount of their 
deposits, and for this purpose the liquid, or what the 
parties call available assets of the bank, will be used, 
and the remainder of these available assets will be used 
to repair the capital structure of the bank. The other 
assets, not available as cash, and those which are slow 
or whose value is uncertain, will be held in trust for 
the remaining 35% due the depositors, and together 
with the future dividends on the stock of the bank, and 
also, if necessary, the payments of the statutory lia¬ 
bility of the stockholders at the end of five years. 

Before approving such a plan the Comptroller under 
the statute must “be satisfied that the plan of reorgani- 
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zation is fair and equitable as to all depositors, other 
creditors and stockholders and is in the public in¬ 
terest.” Also the plan must be consented to in writing 
by depositors and other creditors representingjat least 
75% in amount of the total deposits and other liabili¬ 
ties or by stockholders owning at least two-thirds of 
the outstanding capital stock, or by both. Sucfy a plan 
may be approved by the Comptroller and become effec¬ 
tive without regard to the consent of the remaining 
depositors, creditors or stockholders. 

The Comptroller was of the opinion that by requiring 
the waiver of 35% by the depositors of their deposits, 
they would not only be waiving the amount necessary 
to restore the bank to solvency, so far as liquid or 
available assets were concerned, but in additiop would 
be in effect furnishing capital structure to the extent of 
about $150,000.00 and it was the duty of stockholders 
and not of depositors to repair capital assets. 

There is some conflict in the testimony as to tljie value 
of the assets, and the plaintiff contends that tliej Comp¬ 
troller has arbitrarily adopted a different bqsis for 
valuing certain assets and in the case of bank$ which 
are to be reopened, and in the case of the latter applies 
the same rule as in the case of new banks. 

I cannot see that the Comptroller’s position tliat it is 
the duty of the stockholders rather than of depositors 
to repair or replace lost or impaired capital assets can 
be criticized; nor that in the public interest an4 in the 
interest of depositors and creditors he may not place a 
reopening bank on the same basis as a new bank. The 
evidence does not show any arbitrary action! in the 
Comptroller’s determination of the classification and 
valuation of the assets of the bank, nor that tips bank 
has been treated differently to other banks whidh have 
been reopened. Evidence has been offered, it |s true, 
to the effect that certain subordinates of the Comp¬ 
troller have stated that the bank would not tye per- 
mitted to reopen with the plaintiff as president^ but it 
does not appear that the present plan has been dis¬ 
approved on that account, nor that that consideration 
entered in any way into the rejection of this plan. The 
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questions involved in such a case are not now before 
the Court, nor whether or not there is a uniform policy 
on the part of the Comptroller not to permit banks to be 
reopened with the same officials, or with those who 
have been connected with other banking institutions 
which have failed. A policy might be as arbitrary as 
a single act. 

On the whole I do not find that the actions of the 
Comptroller complained of in the amended and sup¬ 
plemental bill were arbitrary or capricious, and the 
bill will be dismissed with costs. 

JENNINGS BAILEY, 

Justice. 

Filed Dec. 26,1933. Frank E. Cunningham, Clerk. 

Findings of Fact and Conclusions of Law. 

This cause came on for hearing on the 7th day of 
November, 1933, the parties being represented by coun¬ 
sel, and the case presented having been submitted to 
the Court for its determination upon the pleadings, and 
upon the evidence introducd, and, being fully advised 
in the premises, the Court makes the following: 

I. 

Findings of Fact. 

1. United States Savings Bank, a corporation or¬ 
ganized under the laws of the State of West Virginia, 
and doing business in the District of Columbia, was 
closed on March 6, 1933 in pursuance of a Proclama¬ 
tion of the President of the United States of the same 
date declaring a bank holiday or moratorium and sus¬ 
pending all banking operations of all banks in the 
United States. Thereafter defendant Wilbur H. Zepp 
was appointed Conservator for said bank on March 17, 
1933 by defendant F. G. Await, then Acting Comp¬ 
troller of the Currency, as more fully set forth in the 
certified copy of the commission or order of appoint- 



45 


ment hereto attached and marked “ Exhibit jA” and 
made a part hereof. 

2. Defendant J. F. T. O’Connor was appointed 
Comptroller of the Currency of the United States and 
assumed office on or about May 13, 1933. Defendant 
O’Connor, on or about August 31, 1933, authorized the 
sale of approximately $930,000 of the prime and liquid 
assets of said United States Savings Bank tq a new 
bank then in process of organization known! as the 
Hamilton National Bank, and a petition was] in due 
course filed by Defendant Zepp, as Conservator of said 
bank, for the purpose of obtaining the approval by this 
Court of the sale of said assets as required by Section 
5234 U. S. B. S. (U. S. Code, Title 12, sec.* 192), said 
petition being “Miscellaneous No. 40,” as shjown by 
the records and files of this Court. That on or about 
September 2,1933 plaintiff Wade H. Cooper, the Presi¬ 
dent of said bank, and the owner of 56% in amount of 
the stock thereof, filed in this Court against jthe de¬ 
fendants herein a bill in equity, the same being Equity 
No. 56143, for the purposes, inter alia, of enjoining the 
sale of said assets by said conservator to said Hamil¬ 
ton National Bank, and to require the Comptroller of 
the Currency to furnish him with, or permit him to 
obtain a list of the depositors of said bank, and to 
enjoin the defendants from interfering with or ham¬ 
pering the plaintiff in negotiating with the depositors 
of said bank with reference to the reorganization and 
reopening of said bank. That said equity cause, and 
said petition of said conservator for approval] of the 
sale of said assets, were consolidated for hearing, and 
after partial hearing of testimony, said cases were 
continued for argument upon certain legal points not 
necessary here to be considered. It appeared fr,om the 
evidence that the conservator of the United ] States 
Savings Bank had demanded of the new bank to 
which certain assets of the United States Savings 
Bank were to be sold that he be made a director 
of the new bank. Thereafter, and pending such 
argument, the Court was informed by counsel for de- 
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fendants that the representatives of the proposed 
Hamilton National Bank had decided, in view of the 
litigation, not to purchase said assets, and that accord¬ 
ingly leave was desired to withdraw said petition of 
the defendant Zepp for approval of said sale; and the 
Court was further informed that under the circum¬ 
stances the Comptroller of the Currency would in¬ 
struct the conservator to furnish the plaintiff with a 
list of the depositors and stockholders of said bank so 
that he might have access to the same and negotiate 
with the said depositors with reference to the reopen¬ 
ing of said bank. Thereupon, under date of September 
12, 1933, an order was signed in said cause “Miscel¬ 
laneous No. 40” 1 granting defendant Zepp leave to 
withdraw his application for said sale of assets, and 
said petition was by said order entered dismissed. At 
the same time an order was also entered in said Equity 
Cause No. 56143 reciting the withdrawal of said peti¬ 
tion for sale of assets, the abandonment of said pro¬ 
posed sale, and the issuance of instructions by de¬ 
fendant O’Connor to defendant Zepp to furnish the 
plaintiff with a list of the depositors and stockholders 
of said bank, said order thereupon directing that hear¬ 
ing in said equity cause stand suspended, to be re¬ 
opened and resumed upon application of any of the 
parties thereto. In view of the foregoing, and of the 
facts subsequently appearing that the lists referred to 
had been furnished the plaintiff, this Court ruled, dur¬ 
ing the course of the hearing upon the Second Supple¬ 
mental Bill hereinafter referred to, that the issues 
raised by said original bill were moot. 

3. By letter dated September 18, 1933 counsel for 
plaintiff submitted to defendant O’Connor as Comp¬ 
troller of the Currency, a plan for the reorganization 
and reopening of said bank, said plan being submitted 
under Section 207 of the “Bank Conservation Act” of 
March 9, 1933 (Pub. No. 1—73d Congress). 

Said plan so submitted provided for the waiver by 
the depositors and creditors of 35% of their claims and 
for the immediate payment to them of the remaining 
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65% of their claims, and for this purpose only the 
prime and liquid or acceptable assets were to be taken 
into the new bank to cover the payment to the depos¬ 
itors and the setting up of new capital structure. The 
other assets, not available as cash, and classified as 
slow or of uncertain or doubtful value, were to be 
charged out of the bank and held by trustees for liqui¬ 
dation and repayment to the depositors and creditors 
of the 35% proposed to be waived by them, said trust 
fund to include also such future dividends of the b^nk 
as might be declared, and the proceeds of the said of 
the outstanding stock at the end of an agreed period in 
the event the depositors and creditors were not repaid 
by said date. Copies of the documents constituting 
said plan, as introduced in evidence, are attached 
hereto and made a part hereof and marked “Ex¬ 
hibit B.” 

4. Defendant O’Connor designated Deputy Comp¬ 
troller of the Currency Gibbs Lyons to negotiate vfith 
the plaintiff concerning the plan so submitted, and to 
conduct the discussions incident thereto, and to Sub¬ 
mit his recommendations in the premises to defendant 
O’Connor for action. Said negotiations and discus¬ 
sions were accordingly held by said Deputy Comp¬ 
troller Lyons, and none of the defendants named in the 
original bill, except the defendant O’Connor, partici¬ 
pated in the discussions or consideration of said plan 
or the amendment thereto hereinafter mentioned. 

5. Deputy Comptroller Lyons submitted said plan 
to defendant O’Connor together with his recommenda¬ 
tions in the premises, and defendant O’Connor Con¬ 
sidered the same and rejected said plan on the grotmd 
that in his opinion the same was not fair and equi¬ 
table to the depositors and creditors and not in the 
public interest, for the reasons, inter alia, that by re¬ 
quiring a waiver of 35% by the depositors and cred¬ 
itors, they would be waiving not only the amount fiec- 
essary to restore the bank to solvency, but in addition 
would be in effect furnishing the capital structure of 
the bank, without said depositors and creditors obtain- 
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in" the ownership of said stock, and that it was the 
duty of the stockholders and not of the depositors and 
creditors to repair or replace capital assets. A more 
detailed statement of the reasons given for rejection of 
said plan is set forth in the letter of Deputy Comp¬ 
troller Lyons of September 23, 1933, written at the 
direction of and approved by defendant O’Connor, and 
delivered to the attorneys for the plaintiff on the morn¬ 
ing of September 23rd, a copy of said letter as intro¬ 
duced in evidence marked “ Exhibit C,” being hereto 
attached as part hereof. 

6. Tinder date of October 9th, 1933 plaintiff filed his 
“Second Supplemental Bill of Complaint” (a first sup¬ 
plemental bill not material to the present issues having 
been filed and dismissed), and under said Second Sup¬ 
plemental Bill plaintiff sought, by mandatory injunc¬ 
tion, to compel the Comptroller of the Currency to ap¬ 
prove his aforesaid plan for the reopening of said 
bank. Subsequently plaintiff filed his “Amendment 
to Second Supplemental Bill of Complaint” for the 
purpose of amending his aforesaid plan of September 
18, 1933. Said amendment to said plan in substance 
proposed that if at the end of five years from the adop¬ 
tion of said plan, the depositors and creditors had not 
been repaid the 35% of their claims waived by them, 
the stockholders would pay into said trust fund sums 
of money equal to $100 per share for each share of 
stock owned by them. Said “Amendment to Second 
Supplemental Bill of Complaint” was considered by 
defendant O’Connor as an amendment to said orig¬ 
inal plan, and was rejected for the reasons set forth in 
a letter dated 1 November 8, 1933 signed by Deputy 
Comptroller Lyons, and written at the direction of and 
approved by defendant 0 ’Connor, a copy of the same, 
as introduced in evidence, being made a part hereof 
and attached hereto, marked “ Exhibit D.” 

7. The Court finds that the action of the Comptroller 
of the Currency in rejecting the plan submitted Septem¬ 
ber 18th and the aforesaid amendment thereto, was not 
arbitrary or in abuse of the discretion vested in him 
by law. 
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8. During the period March 13, 14 and 15, j 1933, 

licenses to reopen were issued to hanks considered by 
the Comptroller able to open and meet the demands of 
their creditors, and those not considered able toi open 
were subsequently placed in conservatorship, j The 
Comptroller of the Currency adopted the policy of per¬ 
mitting a bank which had sustained losses by deprecia¬ 
tion or otherwise, and which had slow and doubtful as¬ 
sets, to reopen, provided in his opinion the capital', sur¬ 
plus and undivided profits of such bank, and its condi¬ 
tion as to liquidity, was such that notwithstanding said 
losses, and said slow and doubtful assets, said (bank 
was found by him to be in sound condition and! able 
to meet the demands of its creditors. j 

The Comptroller also adopted the policy that \there 
a bank had been placed in conservatorship, it could be 
reorganized and reopened only upon the same basis as 
to assets and condition as a new bank might be opened, 
that is to say, that only the prime and liquid, or (“ac¬ 
ceptable” assets could be taken into the reorganized 
bank, and that the slow and doubtful assets, and assets 
of uncertain value, must be charged out of the bank 
and that such unacceptable assets should be placed in 
trust or disposed of either for the benefit of creditors 
who might waive portions of their claims or otherwise 
as provided by the plan of reorganization. The Court 
finds that the aforesaid policies adopted by the Comp¬ 
troller are not arbitrary or capricious or in abuse of 
the discretion vested in him by law and that the United 
States Savings Bank was not discriminated against nor 
treated any differently from other banks in the appli¬ 
cation of said policies. 

9. The assets of the bank were examined and! ap¬ 
praised by the Comptroller of the Currency, as (pro¬ 
vided by Section 204 of the Bank Conservation Act, 
based upon two examinations made by his agents, Wil¬ 
liam M. Taylor, National Bank Examiner, and li. O. 
Bishop, National Bank Examiner. Copies of the re¬ 
capitulation sheets of said examiners, as introduced in 
evidence setting forth the results of such examinations, 
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are made part hereof, and are hereto attached, marked, 
respectively, 4 ‘Exhibits E” and “F.” 

Although there was some conflict between the ap¬ 
praisals made by the Comptroller, and the testimony of 
the plaintiffs witnesses, as to some of the items in¬ 
volved, in the valuation of the assets, the Court finds 
that the Comptroller was not guilty of arbitrary action 
or abuse of discretion in determining the value or 
classification of said assets, and that according to the 
evidence, United States Savings Bank was not treated 
differently, as to the classification and appraisal or 
valuation of said assets, than other conservatorship 
banks, which had been reorganized or which had sought 
to be reorganized. 

10. The Court finds that although evidence was of¬ 
fered to the effect that the plaintiff had been connected 
with another banking institution which had failed, and 
that for this and other reasons certain subordinates of 
the Comptroller had stated that the bank would not be 
permitted to reopen with the plaintiff as president, the 
evidence does not disclose that the plaintiff’s plan was 
disapproved on that account nor that the possible con¬ 
nection of the plaintiff with the reorganized bank con¬ 
stituted a factor in the consideration of the plan by the 
Comptroller and in the rejection thereof. The ques¬ 
tions involved in such a case were not properly before 
the Court, nor was there before the Court the question 
of whether or not there was a uniform policy on the 
part of the Comptroller not to permit banks to be reor¬ 
ganized and reopened with the same officials, or with 
those who had been connected with other banking insti¬ 
tutions which had failed, or whether or not such policy 
was in itself arbitrary. 

11. Testimony was introduced at the hearing upon 
the original bill for the purpose of showing arbitrary 
acts by certain subordinates and appointees of the 
Comptroller, especially with reference to the proposed 
transfer of certain assets of the bank to the Hamilton 
Bank. Although this Court ruled, at the hearing on the 
amended and supplemental bill, that the issues raised 
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by the original bill were moot, nevertheless, in addition 
to the evidence taken at the hearing upon the amended 
and supplemental bill, the Court also considered the 
evidence adduced at the hearing on the original bill in 
connection with the subsequent conduct of thb de¬ 
fendants insofar as it was deemed to have any bearing 
upon the questions raised under the amended and sup¬ 
plemental bill. On the whole the Court does not find 
that the actions of the Comptroller complained of in 
the amended and supplemental bill were arbitrary or 
capricious or in abuse of discretion. 

i 

JENNINGS BAILEY, | 

Justice. 

n. | 

Conclusions of Law. 

1. Section 207 of the “Bank Conservation Aqt” of 
March 9,1933, (Pub. No. 1—73d Congress) vests in the 
Comptroller of the Currency the authority, exercisable 
in his judgment and discretion, to reject a proposed 
plan of reorganization of a closed bank under his Super¬ 
vision if he is not satisfied that the plan of reoganiza- 
tion is fair and equitable as to all depositors, other 
creditors and stockholders, and is in the public interest, 
and vests in the Comptroller the authority, exercisable 
in his judgment and discretion, to impose such Condi¬ 
tions, restrictions, and limitations as he may consider 
necessary as a condition to his approval of anv| such 
plan. 

2. The policy of the Comptroller of the Currency re¬ 
ferred to in numbered paragraph 5 of the foregoing 
findings of fact, to the effect that it is the duty of the 
stockholders, rather than of the depositors, to repair 
or replace lost or impaired capital assets, and that the 
depositors and creditors should not be required in a 
proposed reoganization of a conservatorship bank to 
w^aive any greater amount of their claims than is neces¬ 
sary to restore the bank to solvency without capital 
structure, and that such capital structure should be 
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furnished bv the stockholders, and bv others willing 
voluntarily to contribute such capital is not arbitrary 
or capricious, or in abuse of the discretion vested in 
the Comptroller by law. 

3. The policies adopted by the Comptroller of the 
Currency, referred to in numbered paragraph 8 in the 
foregoing findings of fact, concerning the reopening of 
banks and the assets proper to be taken into a reorgan¬ 
ized conservatorship bank, and requiring said reorgan¬ 
ized bank to be placed in the same status and condition 
as a new bank proposed to be opened, are not arbitrary 
or capricious or in abuse of the discretion and author¬ 
ity vested in the Comptroller by law. 

4. The action of the Comptroller of the Currency re¬ 
jecting the reorganization plan submitted by the plain¬ 
tiff for the reopening of United States Savings Bank 
constituted exercise of the discretion vested in him by 
law under said Bank Conservation Act. The action of 
the Comptroller rejecting said plan for the reasons re¬ 
ferred to in numbered paragraphs 5 and 6 of the fore¬ 
going findings of fact was not arbitrary or in abuse of 
discretion vested in him bv law. 

5. Section 204 of the Bank Conservation Act imposes 
upon the Comptroller of the Currency the duty to ascer¬ 
tain the condition of a bank in conservatorship by an 
examination to be made of its affairs bv an examiner 
designated by him for that purpose, and confers upon 
the Comptroller the discretion and authority to deter¬ 
mine the condition of such bank and the value of its 
assets, and to classify such assets from the standpoint 
of their availability for use in the reorganization of 
such bank. The determination of the Comptroller as to 
the condition of the United States Savings Bank, the 
value of its assets, and the classification of such assets, 
constituted exercise of discretion and judgment vested 
in the Comptroller by law; and the decision of the 
Comptroller in such respect was not arbitrary or in 
abuse of said discretion and said bank was not treated 
differently in this respect from other banks which have 
been reorganized or reopened or which have sought 
reorganization for the purpose of reopening. 




6. The original bill in this cause filed is moot for the 
reason that the relief prayed for in said bill had been 
obtained prior to the hearing upon the amended and 
supplemental bill, as more fully set forth in numbered 
paragraph 2 of the foregoing findings of fact. The bill 
should, therefore, be dismissed with costs. 

7. On the whole, the actions of the Comptroller com¬ 
plained of in the amended and supplemental bill were 
not arbitrary or capricious, or in abuse of discretion, 
and accordingly the same are binding upon the bank, 
its stockholders, and creditors, and are not subject to 
review by the courts. Consequently, the amended and 
supplemental bill should be dismissed with costs.! 

JENNINGS BAILEY, j 

Justice. 
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REPLY BRIEF FOR APPELLEES. 

I 


Certain questions are either raised, or else left in 
doubt, by the discussion in the 4 ‘Reply Brief foj* the 
Appellants” and hence it is deemed advisable briefly 
to discuss them, in order to make the position of appel¬ 
lees clear in the premises. 





1. Necessity for Allowance of Interest Upon Claims 
of Depositors and Creditors in Determining Ag¬ 
gregate Amount of the Bank’s Outstanding Lia¬ 
bilities. 

Appellants seem to be confused concerning two en¬ 
tirely distinct but non-conflicting rules, one of which 
disallows interest to the creditor under certain cir¬ 
cumstances and the other of which allows interest un¬ 
der other circumstances. The two rules will be dis¬ 
cussed briefly. 

One rule disallows interest accruing after suspen¬ 
sion or closing of the bank, where the creditor is seek¬ 
ing to establish his claim, and requires that the claim 
be fixed at the amount which was due to the depositor 
or creditor at the time of suspension or closing of the 
bank and that said amount be taken as the basic claim 
for future dividends. For example, if a depositor has 
a thousand dollar balance in his account at suspen¬ 
sion, and six months thereafter he files application 
with the receiver for allowance of his claim, or files 
suit to establish his claim, interest for the six months’ 
period subsequent to suspension is eliminated in fix¬ 
ing the amount of the claim for future dividend pur¬ 
poses, and he will be awarded a claim of $1,000 only. 
The underlying theory is that the rights of all credi¬ 
tors, for dividend purposes, are fixed at the date of 
closing or suspension of the bank, and that pro rata 
distribution shall be made to all depositors and credi¬ 
tors according to the amounts due them at suspension. 
Otherwise a creditor could obtain an advantage over 
other creditors by deferring the filing of his claim so 
as to include as part of his basic claim the interest ac¬ 
cruing subsequent to suspension, whereas other credi- 
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tors who file promptly would be awarded claim only 
for the amount due at suspension. Interest is second¬ 
ary to the payment of principal, and equality of treat¬ 
ment requires the basic claims of all creditors be fixed 
as of the date of suspension regardless of tile time 

when thev established their claims. This rule!is well 
* # | 
settled as indicated by the following: Merchants Na¬ 
tional Bank v. School District, 94 Fed. 705, 709; White 
v. Knox , 111 U. S. 784, 4 Sup. Ct. 636; Richardson v. 
Louisville Banking Company, 94 Fed. 442, ±±9\\Amer- 
ican National Bank v. Williams, 101 Fed. 94&, 947; 
Poisson v. Williams, 15 Fed. (2d) 562, 584; Smith Re¬ 
duction Corporation v. Williams, 15 Fed. (2d) 874. 

However the disallowance of interest in connection 
with the establishment of the creditor’s claim as above 
discussed is not based upon a denial of his right, as a 
matter of law, to collect interest upon the funds which 
become overdue and are not paid when the bank has 
closed or suspended. On the contrary the second rule 
above referred to proceeds upon the doctrine that the 
suspension or closing of the bank is equivalent to a 
demand by a depositor or creditor for the amoqnt due 
him at the date of suspension, and that from and after 
such dale his claim is overdue and that the depositor 
or creditor is entitled to interest as compensation for 
the loss of the use of his money during the period he is 
unpaid, just as when a creditor having a claim against 

i 

a debtor upon an open account, may recover interest 
from the date the account became overdue if the assets 
of his debtor are sufficient to yield the aggregate 
amount. The claims of such creditors, both in the case 
of the holder of the open account, and in the case of 
the depositor of a closed bank, are measured, from the 
standpoint of ultimate legal liability, by the Amount 
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of principal plus interest accruing upon the overdue 
principal from the date it becomes overdue until the 
date of final payment. However, in the case of insol¬ 
vency, such interest can not be paid to one creditor un¬ 
less it is paid to all, and consequently, while, as a mat¬ 
ter of practical expediency, interest is not included un¬ 
der the first rule in fixing the basic amount due as of 
suspension for the purpose of dividends, it is included 
under the second rule, as a matter of law, in determin¬ 
ing the right of the creditor to collect interest from the 
assets and in calculating the aggregate amount of out¬ 
standing legal obligations of the insolvent debtor. In 
this latter connection the cases uniformlv hold that in- 
terest accruing after suspension must be paid to all of 
the depositors or creditors, in addition, of course, to 
the payment of the principal, before any surplus of 
funds or assets can be delivered to the stockholders. 
The legal liabilitv is not discharged and the creditor is 
not paid in full, until he collects interest as well as 
principal. 

The foregoing doctrine is setted law applying to all 
insolvent estates, whether of banking corporations or 
other insolvents. In that connection mav be noted the 
following: 

In re John Osborn’s Sons and Company, Inc., 177 
Fed. 184,186. 

(Page 186) “* * * In People v. Trust Co., 187 

N. Y. 293, 79 X. E. 1004, it was held that interest 
should be paid out of the estate of an insolvent 
trust company to depositors and holders of certi¬ 
fied checks who had no contract for interest and 
whose claims had been paid in full. The court said 
it felt committed to this doctrine because of certain 
obiter observations in the earlier case of People v. 
American Loan & Trust Co., 172 X. Y. 371, 65 X. 
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E. 200. In that case, however, all that was decided 
was that interest ceases from the appointment of 
a receiver of an insolvent trust company. Tljis is 
the usual rule in all cases of insolvency, because, 
the assets almost invariably not being sufficient to 
pay the debts, calculations of interest are waste of 
time. The court added what is also everywhere 
the rule, that, if the assets are sufficient, interest 
must be paid. Of course, it meant interest that is 
due, whether by contract or as damages. Jtidge 
Haight further relied upon Sickels v. Heroldi, 149 
X. Y. 332, 43 X. E. 852, holding that interest as 
damages ivas due after demand , Richmond v. 
Irons, 121 U. S. 27, 64, 7 Sup. Ct. 788, 30 Li Ed. 
864, holding that stockholders of an insolvent na¬ 
tional bank subject to assessment were liable for 
interest if the bank was; * * V’ (Italics in¬ 

serted.) 

New York Security and Trust Company v. Lombard 
Investment Company , 73 Fed. 537, 554. 

(Page 554) “Rule 2. The date up to which the 
interest on claims should be calculated should be 
that of the appointment of receivers on Septejmber 
18, 1893. This rule is based both upon reason and 
authority. If the rule were otherwise, the claim¬ 
ant who delayed until the last to file his claim 
would have his negligence rewarded by thje in¬ 
creased interest which he would receive. Interest 
does not run, as against the estate, after the as¬ 
signment or declared insolvency, unless there are 
funds sufficient on hand to pay all of the demands 
and accrued interest; otherwise, interest is to be 
allowed up to the time of the declared insolvency 
only. Chemical Xat. Bank v. Armstrong, 8 CCA, 
155, 59 Fed. 372; White v. Knox, 111 IT. S. |84, 4 
Sup. Ct. 686; Richmond v. Irons, 121 U. S. 27, 64, 
7 Sup. Ct. 788; National Bank of Com. vj Me¬ 
chanics ’, etc., Bank, 94 U. S. 437; Bank of Peirce, 
156 Mass. 307, 31 N. E. 483.’ ’ (Italics inserted.) 
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American Iron and Steel Manufacturing Co. v. Sea¬ 
board Air Line Railway , 233 U. S. 261, 266.6 


(Pages 266-267) 
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For that and like rea¬ 


sons, in case funds are not sufficient to pay claims 
of equal dignity, the distribution is made only on 
the basis of the principal of the debt. But that 
rule did not prevent the running of interest during 
the Receivership; and if as a result of good for¬ 


tune or good management , the estate proved suffi¬ 
cient to discharge the claims in full , interest as 
ivell as principal should be paid. Even in bank¬ 
ruptcy, and in the face of the argument that the 
debtor’s liability on the debt and its incidents ter¬ 
minated at the date of adjudication and as a fixed 
liability was transferred to the fund, it has been 
held, in the rare instances where the assets ulti¬ 
mately proved sufficient for the purpose, that cred¬ 
itors were entitled to interest accruing after ad¬ 
judication. 2 Blackstone’s Comm. 488; Of. John¬ 
son v. Norris, 190 Fed. Rep. 459, 460 (5).” (Italics 


inserted.) 


Also see: Ohio Savings and Trust Company v. Willys 
Corporation , 8 Fed. (2d) 463, 466. 


APPLICATION OF THE FOREGOING TO BANKS 

IN RECEIVERSHIP. 

These principles have been specifically applied to 
banks in receivership, in which connection may be noted 
the following: 

Kershaw v. Jenkins , 71 Fed. (2d) 647, 650. 

(Page 650) “Turning now to the cross-appeal, it 
is well settled that the value of a claim at the date 
of insolvency of a national bank is the basis upon 
which distribution should be made. Interest ac¬ 
cruing on a claim after insolvency cannot be paid 




unless the assets are sufficient to make like j pay¬ 
ment on all others within that class. To allojv in¬ 
terest on one while for lack of sufficient assets 
others in the same class are denied it w'oulcf not 
constitute ratable payment. It would result in 
singling out one and making payment on it accord¬ 
ing to a different rule from that applied to others 
in the same class. That cannot be done. It is\only 
after all claims have been discharged in full that 
interest can be allowed and paid. White v. K[nox, 
111 IT. S. 784, 4 S. Ct. 686, 28 L. Ed. 603; People’s 
Nat. Bank v. Payne (CCA) 26 F. (2d) 208; Gamble 
v. Wimberly (CCA) 44 F. (2d) 329; Andersen v. 
Missouri State Life Insurance Co. (CCA) 6|9 F. 
(2d) 794.” (Italics inserted.) j 

Richmond v. Irons, 121 U. S. 27, 64. j 

i 

j 

(Page 64) “The act of going into liquidation! dis¬ 
penses with the necessity of any demand op the 
part of the creditors, and it follows that interest 
should be computed upon the amounts then! due 
as against the shareholders to the time of pay¬ 
ment. ’’ (Italics inserted.) 

Merrill 
131, 140. 

(Pages 140-141) “As Judge Taft points out, lit is 
because of the distinction between the right in\per- 
sonam and the right in rem that interest is bnly 
added up to the date of insolvency, although ^fter 
the claims as allowed are paid in full, interest 
accruing may then be paid before distribution to 
stockholders.’ ’ 

Gamble v. Wimberly, 44 Fed. (2d) 329, 331, 332. ! 

(Page 331) “As a general rule, when property 
comes into custodia legis, interest thereafter! ac¬ 
cruing is not allowed on unsecured debts payable 


v. National Bank of Jacksonville, 173 I|. S. 
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out of the liquidated assets, not however because 
the claims lose their interest bearing quality dur¬ 
ing that period, but because equable distribution 
requires stick a rule, due to the fact that, in case 
of receiverships, assets are usually insufficient to 
pay debts in full. But if the estate does prove suf¬ 
ficient to discharge the claims in full, interest, as 
well as principal, will be paid, and in such event 
dividend payments are made applicable first to in¬ 
terest, then to principal. American Iron Co. v. 
Seaboard Air Line, 233 U. S. 263, 266, 34 S. Ct. 
502, 58 L. Ed. 949; Story v. Livingston, 13 Pet. 359, 
10 L. Ed. 200; Ohio Savings & Trust Co. v. Willvs 
(CCA) 8 F. (2d) 463, 44 ALR 1162, and cases 
therein cited.” (Italics inserted.) 

(Page 332) 4 ‘Fifteen years before the decision in 
the Merrill Case, it was said in 'White v. Knox, 111 
U. S. 784, 4 S. Ct. 686, 28 L. Ed. 603, and repeat¬ 
edly affirmed, that the value of the claim at the 
time of the declaration of insolvency is to be taken 
as the basis of distribution, and interest is to be 
allowed only up to that time, except in cases where 
such allowance may be necessary to put a given 
creditor on an equality with other creditors, Arm¬ 
strong v. American Exchange Bank, 133 U. S. 433, 
10 S. Ct. 450, 33 L. Ed. 747, unless, of course, a 
surplus results. As was said in the Merrill Case, 
supra (page 140, of 173 U. S., 19 S. Ct. 360, 364): 
‘It is because of the distinction between the right 
in personam and the right in rem that interest is 
only added up to the date of insolvency, although, 
after the claims as allowed are paid in full, inter¬ 
est accruing may then be paid before distribution 
to stockholders. ’ See, also, National Bank of 
Commonwealth v. Mechanics’ National Bank, 94 
U. S. 437, 24 L. Ed. 176; Chemical National Bank 
v. Armstrong (CCA) 59 F. 372, 28 LRA 231. * * *” 
(Italics inserted.) 



Appellees suggest, on pages 6 et seq . of their! reply 
brief, that the policy of the Comptroller has long been 
contrary to the foregoing rules, and they imply that 
the position taken in Appellees’ main brief that inter¬ 
est is a legal obligation and must be paid to depositors 
and creditors, is adopted for the purpose of defeating 
Appellants in the instant case. This is not correct. 
The position of the Comptroller, to the effect tljat in¬ 
terest must be paid as a legal obligation, is indicated 
by the following copy of a letter dated August 19^ 1933, 
relating to the payment of interest to the depositors 
and creditors of the Port Newark National Bank, Port 
Newark, New Jersey: 

! 

“COPY K GPB :am 

August 19, l£)33. 

“Mr. Charles Eisler, 

750 South 13th St., j 

Newark, N. J. 

Dear Sir: I 

i 

“Reference is made to your letter of August 15, 
1933, concerning the authority of the Receiver of 
the Port Newark National Bank to pay interest 
to depositors of such bank in addition to the pay¬ 
ment of the principal amount due them. 

“It is the position of this office that depositors 
and creditors of a bank in receivership aiie en¬ 
titled to payment of interest upon their claims 
f rom the date of suspension or closing of the [bank, 
if the assets are sufficient to pay such interest, 
and that such interest must be paid before any dis¬ 
tribution is made to the shareholders. The! pay¬ 
ment of such interest is on the theory that tli^ sus¬ 
pension of the bank is equivalent to a demand by 
the depositors and creditors for the amounts of 
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their claims, and that they are accordingly en¬ 
titled to interest, by way of compensatory dam¬ 
ages, covering the period they have been deprived 
of the payment of the principal. This question 
was passed upon by the Supreme Court of the 
United States in the case of Richmond v. Irons, 
121 U. S. 27, 64, wherein the Court said: 

“ ‘Three other questions raised upon the rec¬ 
ord remain to be disposed of. The first is 
whether interest upon the debts of the bank 
should be allowed as against the stockholders 
from the date of the suspension. As the liability 
of the shareholders is for the contracts, debts, 
and engagements of the bank, we see no reason 
to deny to the creditor as against the sharehold¬ 
ers the same right to recover interest which, ac¬ 
cording to the nature of the contract or debt, 
would exist as against the bank itself; of course, 
not in excess of the maximum liability as fixed 
by the statute. In the case of book accounts in 
favor of depositors, which was the nature of 
the claims in this case, interest would begin to 
accrue as against the bank from the date of its 
suspension. The act of going into liquidation 
dispenses with the necessity of any demand on 
the part of the creditors, and it follows that in¬ 
terest should be computed upon the amounts 
then due as against the shareholders to the time 
of payment.’ 

“The question of interest was also before the 
Court for discussion in the case of Gamble v. Wim¬ 
berly, 44 Fed. (2d) 329, and in that connection the 
court said: 

“ ‘As a general rule, when property comes 
into custodia legis, interest thereafter accruing 
is not allowed on unsecured debts payable out 
of the liquidated assets, not however because 
the claims lose their interest bearing quality 
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during that period, but because equable distri¬ 
bution requires such a rule, due to the fact that, 
in case of receiverships, assets are usually insuf¬ 
ficient to pay debts in full. But if the estate 
does prove sufficient to discharge the claims 
in full, interest, as well as principal, wj HI he 
paid, and in such event dividend payments are 
made applicable first to interest, then to I prin¬ 
cipal. American Iron Co. v. Seaboard AirjLine, 
233 U. S. 263, 266, 34 S. Ct. 502, 58 L. Edl 949; 
Story v. Livingston, 13' Pet. 359, 10 L. Edl 200; 
Ohio Savings & Trust Co. v. Willys (CC|A), 8 
Fed. (2d) 463, 44 ALR 1162, and cases therein 
cited. ’ (p. 331) ' 

“The assets of the Port Newark National Bank 
were sold for sufficient to pay the depository and 
creditors interest upon their claims, in addition 
to payment of the principal in full, and conse¬ 
quently, in view of the foregoing authorities, this 
office considered it proper that such interest should 
be paid. 

“We trust that this gives you the infondation 
vou desire. i 

j 

“Yours very truly, 

“/S/ J. F. T. O’Connor,! 

“Comptroller.” 

Other letters to the same effect, dated November 15, 
1932, and June 14, 1929, are set forth in full in the Ap¬ 
pendix hereto attached. 

i 

It will be noted that these letters, all of which were 
written prior to the filing of the case of Cooper v. 
Woodin ,—indicate not only the position of the Comp¬ 
troller and the reasons therefor, but also that the pol¬ 
icy has been long standing and has never varied^ 
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2. The statement in appellants’ reply brief that the 
Receiver’s statements of condition of the bank pub¬ 
lished as of March 31st and June 30. 1935, respectively, 
were “prepared with the express purpose of mislead¬ 
ing* and deceiving the depositors” is untrue and does 
not merit discussion. 

With reference to appellants’ comment on page 7 of 
their reply brief concerning the Comptroller’s analysis 
of the receiver’s statement of condition March 31,1935, 
appellees state that every item contained in the “analy¬ 
sis” will be found in the Receiver’s condition state¬ 
ment, either specifically as such or derived by calcula¬ 
tion, except as follows: (a) The interest due to credi¬ 
tors of March 31,1935, amounting to $162,209.55. It is 
not customary to insert this item in the quarterly pub¬ 
lished reports, inasmuch as the statements of condition 
are prepared primarily for the purpose of showing the 
progress of the bank from a liquidation standpoint 
and from the standpoint of the basis upon which divi¬ 
dends are paid, (b) The item of $7,095.70, represent- 
ing interest on R. F. C. loan, is customarily not shown 
for the same reasons and also for the reason that it is 
constantlv varving bv reason of collections on col- 
lateral, etc. (c) The item of $3,049.57 designated “Re¬ 
ceiver’s special account for 100% claims” is included 
within the item of $4,042.31 “Cash on hand with Re¬ 
ceiver” in the analvsis statement and in turn is in- 
eluded in the item of $2S1,346.96 in the receiver’s 
statement designated “Cash on hand of Receiver and 
Comptroller.” 

3. Appellants state on page 8 of the reply brief that 
the expense of liquidation as of March 31, 1935, has 
been $112,000, or $12,000 more than the capital struc¬ 
ture of the bank and further state in this connection: 
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“Of course, tins part of the bank’s assets is 
gone, but we feel it is only fair to sav that this 
fact, standing by itself, indicates just another of 
the arbitrary, capricious and unlawful acts qf the 
Comptroller with respect to this little institu¬ 
tion.” | 

In the first place attention may be directed to the fact 
that appellants’ statement as to the amount of expense 
is incorrect. The Receiver’s statement of March 31, 
1935, discloses that the actual expenses amounted to 
$78,090.80, which embraced both the period of conserv¬ 
atorship from March 14, 1933 to February 10, |1934, 
and the period of receivership from February 10, 
1934, up to and including the date of the statement of 
March 31, 1935. It may further be stated, de hors the 
record, that the total cost of liquidation of this bank 
lias been between 6 per cent and 7 per cent of the funds 
collected during the combined period of conservator- 
ship and receivership. This is in line with the aver¬ 
age cost of national bank receivership liquidation as in¬ 
dicated by the following statement in the Annual Re¬ 
port of the Comptroller of the Currency to Congress 
for the Year Ended October 31, 1935: j 

“It has been the constant aim of the Comptrol¬ 
ler’s Office since its organization in 1863 to beep 
the cost of receiverships at a minimum, thus re¬ 
turning to the depositors the largest possible per¬ 
centage of their deposits. If we take the total 
number of national receiverships finally liquida¬ 
ted from the year 1865 to October 31, 1935, ificlu- 
sive, numbering 1,371, we find the average 'per¬ 
centage of expenses to collections to be 6.55 jper- 
centage. In other words, out of every dollar real¬ 
ized from assets by our receivers, over 93 qents 
has been returned to the creditors. * * 

It is always to be regretted, of course, that a batik is 
in receivership, but the condition of the United States 




Savings Bank, making it necessary first that it be 
placed in conservatorship and then in receivership, 
occurred during its operation under the appellant 
Wade H. Cooper as president. 

With reference to the continued suggestions, both in 
the pleadings and in appellants’ briefs, that the action 
of the Comptroller has been arbitrary, capricious, and 
unlawful, attention need only be directed to the opin¬ 
ion of Mr. Justice Bailey (contained on pages 42-4J 
of appellees’ main brief) wherein he stated in part as 
follows: 


“There is some conflict in the testimony as to 
the value of the assets, and the plaintiff con¬ 
tends that the Comptroller has arbitrarily adopted 
a different basis for valuing certain assets and in 
the case of banks which are to be reopened, and 
in the case of the latter applies the same rule as 
in the case of new banks. 


“I cannot see that the Comptroller’s position 
that it is the duty of the stockholders rather than 
of depositors to repair or replace lost or impaired 
capital assets can be criticized; nor that in the pub¬ 
lic interest and in the interest of depositors and 
creditors he may not place a reopening bank on the 
same basis as a new bank. The evidence does not 
show any arbitrary action in the Comptroller’s de¬ 
termination of the classification and valuation of 
the assets of the bank, nor that this bank has been 
treated differently to other banks which have been 

reopened. (Italics inserted) 

#*##****# 


“On the whole I do not find that the actions of 
the Comptroller complained of in the amended 
and supplemental bill were arbitrary or capri¬ 
cious. and the bill will be dismissed with costs.” 


For convenience of reference there are inserted in the 
appendix hereof copies of the original bill of complaint 
and the supplemental bill of complaint in the case of 
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Cooper v. T Yoodhi, supra , containing the allegations 

considered bv Mr. Justice Bailev in reaching the! con- 

! 

elusions contained in the foregoing opinion. 

The decision of Judge Bailey was affirmed by this 
Court on June 18, 1934. Within ten days thereafter 
appellant Cooper hied the instant suit and thub re¬ 
sumed and continued litigation which he instituted in 
September, 1933. 

i 

Appellant Cooper had the opportunity in Septeihber, 
1933, (as indicated in the published report of Cooper v. 
Woodin, 63 D. C. App. 311) to cooperate with the 
Comptroller in a proper plan for the reopening of the 
bank but insisted upon his own plan, which was detri¬ 
mental to the interests of the depositors and creditors 
and was found so to be by this Court in that decision. 
His course of action caused the depositors to be de¬ 
prived of any payments upon their claims for a consid¬ 
erable period of time, and it was considered by the 
Comptroller that the bank should be placed in receiver¬ 
ship in order that some relief might be afforded them. 
Tliis was done on February 10, 1934, and the appoint¬ 
ment of the receiver was considered bv this Court on 

* 

appellant Cooper’s petition for stay (R. 19-30) in the 
Cooper v. Woodin case, and a stay of liquidation was 
refused and the receivership was permitted to continue 
and was existing and undisturbed at the time of; the 
decision on June 18, 1934, by this Court in the Copper 
v. Woodin case. Appellant Cooper, on the day after 
the decision in that case, by his letter of June 19, 1934, 
to the Comptroller (R. 30) made demand that the 
Comptroller “reopen the bank immediately”. To jthis 
the Comptroller responded at length in his lettei* of 
June 23, 1934, (R. 31) setting forth in full his reasons 
for continuing the bank in receivership. It is subinit- 
ted that the reasons therein set forth are sound land 

i 


that appellant Cooper lias no complaint in the prem¬ 
ises. 

This bank has been closed and in Conservatorship 
and then Receivership since March, 1933, a period of 
approximately three years. During the course of the 
orderly liquidation provided by law and as a result of 
Reconstruction Finance Corporation loans, it has been 
possible to pay the depositors and creditors 80 per cent 
of their claims without interest. From a practical 
standpoint it would seem obvious that the ground thus 
covered cannot be retraced, and that what might have 
been accomplished, in September, 1933, cannot now be 
accomplished. 

From a legal standpoint, it is appellees’ contention 
that the bank was lawfully placed in Receivership, that 
no showing has been made in the bill of complaint or 
otherwise indicating any basis for attacking the deter¬ 
minations or decisions of the Comptroller finding the 
bank insolvent and that under all the circumstances it 
was properly placed in Receivership, and hence that 
the Receivership should be permitted to stand and the 
judgment of the court below dismissing the original bill 
of complaint and denying leave to file the supplemental 
bill should be sustained. 

Respectfully submitted, 

George P. Barse, 

Attorney for Henry Morgenthau , Jr., 
Secretary of the Treasury , and for 
J. F. T. O’Connor, Comptroller of the 
Currency. 

J. Bruce Kremer, 

George B. Sprixgstox, 
Herbert M. Bingham, 

H. Donald Kistler, 

Attorneys for Carter B. Keene , Re¬ 
ceiver, United States Savings Bank. 
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APPENDIX. | 

COPY | 

June 14, 1^29. 

Sr. Don Julio Philippi, ! 

i 

Superintendent of Banks, 

Santiago, Chile. j 

Sir: I 

I am in receipt of a letter from Mr. H. M. Jefferson, 

formerly a member of the Kemmerer Mission of Fiinan- 
* 

cial Advisers to the Republic of Chile, and now Assis¬ 
tant Vice President of the First National Corporation 
of Boston, stating that in the liquidation of the Banco 
Espanol de Chile, you have paid 100% of the principal 
to depositors, and that the question has now arispn as 
to whether or not the depositors should receive interest 
upon their deposits before making distribution df the 
surplus proceeds of liquidation to the shareholders. 
Knowing that we have had that question arise in con¬ 
nection with the liquidation of National Banks^ Mr. 
Jefferson has requested us to write you, setting forth 
the practice followed by this office in that connection, 
it appearing that the laws under which you are con¬ 
ducting liquidation follow somewhat closely the Na¬ 
tional Banking laws of the United States. 

Under our practice depositors and creditors are first 
paid the full amount of the principal, and if a surplus 
remains, they are paid interest from the date of sus¬ 
pension of the bank, before any distribution is mqde to 
the shareholders. The interest thus paid is oh the 
theory that the suspension of the bank is equivalent to 
a demand by the depositors and creditors for the 
amounts of their claims and that they are entitled to 
interest, by way of compensatory damages, duriijg the 
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period they are deprived of payment of the principal. 
This question was passed upon by the Supreme Court 
of the United States in the case of Richmond vs. Irons, 
121 U. S. 27, 64, wherein the Court said: 

* * Three other questions raised upon the record 
remain to be disposed of. The first is whether in¬ 
terest upon the debts of the bank should be allowed 
as against the stockholders from the date of the 
suspension. As the liability of the shareholder is 
for the contracts, debts, and engagements of the 
bank, we see no reason to denv to the creditor as 
against the shareholder the same right to recover 
interest which, according to the nature of the con¬ 
tract or debt, would exist as against the bank itself; 
of course, not in excess of the maximum liability 
as fixed by the statute. In the case of book ac¬ 
counts in favor of depositors, which was the nature 
of the claims in this case, interest would begin to 
accrue as against the bank from the date of its 
suspension. The act of going into liquidation dis¬ 
penses with the necessity of any demand on the 
part of the creditors, and it follows that interest 
should be computed upon the amounts then due as 
against the shareholders to the time of payment.” 

Also see Chemical National Bank vs. Bailey, 12 Blatch- 
ford, 480. 

No interest is allowed, under our practice, to any 
creditor, whether general or preferred, prior to the 
payment of the full amount of principal to all creditors. 
This position is based on the theory, in the first place, 
that the debtor, under our law, has the right to desig¬ 
nate whether his payments shall be upon principal 
or upon interest, and as a matter of adminis¬ 
trative policy we deem it proper to pay off the 
principal first and pay interest only in the event of a 
surplus available for that purpose. In the second 
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place, no individual depositor or creditor can insist 
upon the payment of interest upon his claim, whether 
it be a general claim or a preferred claim, where the 
other creditors have not been paid the full amount of 
their principal, inasmuch as such payment of interest 
to the individual general creditor would prevent the 
prorata distribution of the assets belonging to the'other 
general creditors, and such payment of interest to the 
preferred creditor would be an injustice to the general 
creditors, because it would deplete, pro tanto, the as¬ 
sets belonging to them. See Merchants National 1 Bank 
vs. School District, 94 Fed. 705, 709; "White vs. Knox, 
111 U. S. 784, 4 Sup. Ct. 686; Richardson vs. Louisville 

_ i 

Banking Company, 94 Fed. 442, 449; American Na¬ 
tional Bank vs. Williams, 101 Fed. 943, 947; Poisson vs. 
Williams, 15 Fed. (2) 582, 584; Smith Reduction Cor¬ 
poration vs. Williams, 15 Fed. (2) 874. j 

I trust that these suggestions will be in line with the 
questions you had in mind. If I can be of any further 
assistance, please do not hesitate to call upon mb. 

i 

Yours very truly, ! 

I 

J. W. Pole,| 

Comptroller of the Currency. 

j 

l 

| 

i 


i 


i 

i 

j 

i 

I 

i 

! 

j 

j 

i 

I 

I 
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COPY 

S November 15, 1932. 

Miss Louise Price, Superintendent, 

Central Hospital of Weston, 

Weston, West Virginia. 

Dear Miss Price: 

Beference is made to vour letter of October 29th con- 

m/ 

cerning your claim against the National Exchange 
Bank of Weston. 

You advise that after receipt of our letter to you of 
October 27th you again presented your claim to the 
Weston National Bank and that the Weston National 
Bank offered to pay you part of the claim but refused 
to pay a certified check constituting part of the claim 
for the reason that “they did not have the check.” 
You also state that 4 4 they also refuse to pay me any 
interest on this claim, I am claiming interest from the 
time the bank closed.” 

We understand that part of your claim consists of a 

deposit in the bank and part of it consists of a cashier’s 

check. It is customarv that the check or other instru- 

•> 

ment, upon which the claim is based, be surrendered to 

the bank before payment is made, and consequently you 

should surrender the check to them at the time vou ask 

* 

for payment of it. 

With reference to interest upon your claim, it is our 
opinion that under the law a creditor of a closed bank 
is entitled to interest upon his claim from the date of 
the closing of the bank, and that such interest becomes 
part of his aggregate claim against the bank. In this 
connection we refer you to the decision of the Supreme 
Court of the United States in the case of Bichmond v. 
Irons, 121 U. S. 27, 64, wherein the Court said: 

4 4 Three other questions raised upon the record 
remain to be disposed of. The first is whether 


i 
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interest upon the debts of the bank should be al¬ 
lowed as against the stockholders from tlje date 
of the suspension. As the liability of the share¬ 
holder is for the contracts, debts, and engagements 
of the bank, we see no reason to deny to the credi¬ 
tor as against the shareholder the same right to 
recover interest which, according to the nature of 
the contract or debt, would exist as against the 
bank itself; of course, not in excess of the maxi¬ 
mum liability as fixed by the statute. In the case 
of book accounts in favor of depositors, which was 
the nature of the claims in this case, interest would 
begin to accrue as against the bank from the date 
of its suspension. The act of going into liquida¬ 
tion dispenses with the necessity of any demand 
on the part of the creditors, and it follows that 
interest should be computed upon the amounts then 
due as against the shareholders to the timejof pay¬ 
ment. ’’ | 

i 

I 

Also see Chemical National Bank vs. Bailey, 12 Blatch- 
ford, 480. I 

Under the contract between the National Exchange 
Bank and the Weston National Bank, the Weston Na¬ 
tional Bank agreed to “ assume the payment of and pay 
off and discharge all of the liabilities of said first party 
(the National Exchange Bank) owing by shid first 
party at this date * * Consequently it is our 

view that where a depositor or creditor insists ijpon the 
payment of interest, the Weston National Bank is ob¬ 
ligated to pay such interest in order to comply with its 
agreement “to pay off and discharge” the liabilities of 
the old bank. I 

We therefore suggest that you again take thi$ matter 
up with the Weston National Bank. 

i 

j 

Yours very trulv, 

F. G. Awalt, 

Acting Comptroller. 
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45 SECOND SUPPLEMENT BILL OF COM¬ 

PLAINT OF PLAINTIFF 

Filed Sep. 30, 1933. 

Now comes Wade II. Cooper, plaintiff in the above 
entitled cause, bv W. Bissell Thomas and John W. 
Staggers, his attorneys, and moves the Court to re¬ 
sume the hearing! of this cause, and in this behalf the 
plaintiff files this, his second supplemental bill, and 
respectfully shows the Court: 

1. Immediately upon the entry of the order of Sep¬ 
tember 13, 1933, postponing further hearing hereof, 
those of the defendants hereto, who are representa¬ 
tives of the United States Treasury Department, sug¬ 
gested to the plaintiff that he enter into consultation 
with the Office of the Comptroller of the Currency to 
the end that that office might cooperate with the plain¬ 
tiff in perfecting a satisfactory plan for the reopening 
of the United States Savings Bank, and at the first 
conference between attorneys for the plaintiff and 
representatives of the Comptroller’s Office, j)laintiff 
announced that he purposed to reopen the United 
States Savings Bank on a basis of making immedi¬ 
ately available to depositors therein, sixty-five (65%) 
percent of their deposits, the remaining thirty-five 
(35%) percent to be secured by ample security 

46 including future earnings of the bank and its 
entire outstanding capital stock. Thereupon, 

the attorneys for the defendants, who were represen¬ 
tatives of the Comptroller’s Office, discussed the tech¬ 
nical details of putting the foregoing plan into opera¬ 
tion, and the plaintiff acceded to all of the technical 
suggestions of the Comptroller’s Office and, after a sec¬ 
ond long consultation and conference between the par- 





ties, was informed that if lie would submit his ]blan in 
detail, it would be acted upon by the Office bf the 
Comptroller within twenty-four hours. On September 
18th, 1933, the plaintiff submitted to the Office;of the 
Comptroller of the Currency, a proposed contract to 
be entered into by depositors of seventy-five ,(75%) 
percent or more in amount of the bank’s deposits, and 
a proposed contract to be signed by stockholders hold¬ 
ing* sixty-six and two-thirds (66 2/3%) percent o|r more 
of the outstanding capital stock of the bank, copies of 
which said contracts, together with the letter transmit¬ 
ting them, are hereto attached, marked Exhibits Al, 
A2, and A3, and made a part hereof. 

2. Notwithstanding the plaintiff had been assured 
that his proposal would be acted upon within twenty- 
four hours, those of the defendants hereto, wlio are 
representatives of the Treasury Department, caprici¬ 
ously and without cause and for the sole purpose of 
injuring the plaintiff, delayed notifying the plaintiff 
of any action until to-wit, September 23rd, 1933j, when 
said defendants notified plaintiff that his plan was 
unsatisfactory and would not be approved, as will 
more fully appear by reference to a written coifimuni- 
cation from the Office of the Comptroller of the Cur¬ 
rency, attached hereto, marked Exhibit B, and made 
a part hereof. 

3. At the time of the rejection of plaintiff \s said 
plan, said defendants well knew that the financial con¬ 
dition of the United States Savings Bafik was 

47 such that it was prepared to meet all the require¬ 
ments incurred by the consummation of the pro¬ 
posed plan and well knew the proposed plan was far 
more generous, just, and equitable to the depositors 
of the United States Savings Bank and was the plan 
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under which those of the defendants hereto, who are 
representatives of the Treasury Department, had at¬ 
tempted to dispose of the best of the assets of the 
United States Savings Bank to the Hamilton National 
Bank, and said defendants likewise well knew that it 
was proposed to open the said Hamilton National Bank 
for business on September 25th, 1933, and that it would 
greatly embarrass said defendants, if, before the open¬ 
ing of the said Hamilton National Bank, arrangements 
had been completed for the opening of the United 
States Savings Bank on more liberal and just terms to 
its depositors. 

4. It is alreadv in evidence in this case, as shown bv 
an examination of the United States Savings Bank 
by the Office of the Comptroller of the Currency in Oc¬ 
tober, 1932, that the unimpaired capital structure of 
that bank was $308,000, and that a reexamination of 
said bank in April and May, 1933, disclosed no ma¬ 
terial change in its physical assets; and that plain¬ 
tiff is informed and believes and therefore avers that 
the assets of the said bank have materially increased 
in value since the month of May, 1933, and that if 
plaintiff’s plan for reopening the said bank were now 
consummated, the reopened bank would have a capi¬ 
tal structure of approximately $300,000 over and 
above its liabilities on a sixty-five (65%) percent basis 
of its deposits, and that the thirty-five (35%) percent 
deferred deposits could and would be secured by as¬ 
sets approximating $900,000 in value over and above the 
security of the future earnings of the bank and its 
capital stock. And in this behalf, plaintiff alleges that 
the United States Savings Bank had an ample 
48 capital structure and its assets were sufficiently 
liquid on March 14, 1933, to have enabled it to 
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have reopened on that date on a full and unrestricted 
basis as those of the defendants hereto, who are repre¬ 
sentatives of the Treasury Department, well kniew at 
the time, but notwithstanding’, the said defendants wan- 
tonly, maliciously and fraudulently refused a license 
to reopen to the United States Savings Bank to the 
detriment, as defendants well knew, of the depositors 
and stockholders of the United States Savings Bgnk. 

5. That all of the acts herein set forth have been in 
furtherance of the conspiracy of the defendants set 
forth in plaintiff’s original bill in this proceeding!; and 
in this behalf the plaintiff says that those of the c}efen- 
dants, who are representatives of the Treasury Depart¬ 
ment, will never voluntarily consent to any plain for 
the reopening of the United States Savings Batik as 

v i 

an independent institution under its former executive 
management, and that this determination of said de- 
fendants is not founded in good faith, but is the result, 
of their personal enmity toward the plaintiff, arjd be¬ 
cause said defendants have already adopted a course 
toward the depositors of the United States Sayings 
Bank so unfair and so blamable that it would greatly 
embarrass said defendants to consent to the reopening 
of the United States Savings Bank on terms fairer 
and more just than the terms which said defendants 
had maliciously and wantonly attempted to enforce 
upon said depositors. And plaintiff avers that tile re¬ 
jection of his proposed plan of the reopening ojf the 
United States Savings Bank by those of the defen¬ 
dants, who are representatives of the Treasury De¬ 
partment, was not in good faith, or in the interest of 
the depositors and stockholders of the bank, but 
49 was malicious, wanton, capricious, and gross 
abuse of the official power and discretion of 
said defendants. 
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Wherefore, Plaintiff prays that in additional to the 
relief prayed for in his original bill 

1. That the hearing of this cause be forthwith re¬ 
sumed, and 

2. That the defendants, William H. Woodin, J. F. 
T. O’Connor, F. G. Await, W. K. Milford, Walter J. 
Cummings, and W. Irving Shuman, be required by 
mandatory injunction to approve the plan for the re¬ 
opening of the United States Savings Bank as pro¬ 
vided by Exhibits A2 and A3 to this supplemental bill, 
and 

3. That plaintiff have such other, further, and dif¬ 
ferent relief as to equity may seem meet and as the cir¬ 
cumstances of the case from time to time, require. 

i Wade H. Cooper. 


W. Bissell Thomas, 

J. W. Staggers, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

Wade II. Cooper being first duly sworn on oath de¬ 
poses and says that he is the plaintiff herein; that he 
has read the foregoing petition by him subscribed and 
knows the contents thereof; that the matters and 
things therein stated of his own knowledge are true 
and those stated on information and belief he believes 
to be true. 

Wade H. Cooper. 

Subscribed and sworn to before me this 29tli day of 
September, A. D. 1933. 


(Notarial Seal.) 


Pricie N. Evans, 
Notary Public, D . C. 
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1 In the Supreme Court of the District of Columbia. 

In Equity. j 

i 

Xo. 56143. 

I 

| 

Wade H. Cooper, 1722 Massachusetts Avenue, Xj W. 

Washington, D. C., Plaintiff, I 


William H. Woodin, Secretary of the Treasury, Trea¬ 
sury Department, Washington, D. C.; J. FI T. 
O’Connor, Comptroller of the Currency, Treasury 
Department, Washington, D. C.; F. G. Await, Dep¬ 
uty Comptroller of the Currency, Treasury Depart¬ 
ment, Washington, 1). C.; Walter J. Cummings,! As¬ 
sistant Secretary of the Treasury, Treasury Depart¬ 
ment, Washington, D. C.; W. R. Milford, Treasury 
Department, Washington, D. C.; W. Irving Shuijnan, 
Treasury Department, Washington, D. C.; Wilbur 
II. Zepp, United States Savings Bank, 2000 Four¬ 
teenth Street, X. W., Washington, D. C.; E. C. ( Gra- 
ham, 1330 Xew York Avenue, X. W., Washington, 

D. C., Defendants. j 

| 

Bill of Complainant for Injunction, Discovery 'and 

Relief. j 

Filed Sep. 2, 1933. ! 

To the Honorable Justice of the Supreme Court of the 
District of Columbia, in Chancery sitting: 

The plaintiff, Wade H. Cooper, respectfully 
2 shows the Court: I 

I. Plaintiff is a citizen of the United States, 
and a resident of the District of Columbia, and file£ this 
bill in his own right; the defendant, William H. 
Woodin, is Secretary of the Treasury of the United 
States; the defendant, J. F. T. O’Connor, is Comptrol¬ 
ler of the Currency; the defendant, F. G. Awajlt, is 
Deputy Comptroller of the Currency; the defendant, 

i 

i 
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Walter J. Cummings, is an Assistant Secretary of tlie 


Treasury of the United States; the defendants, W. R. 
Milford and W. Irving Shuman, are representatives 


of the Treasury Department of the United States hav¬ 
ing duties in connection with the conservatorship of 
banks; the defendant, Wilbur H. Zepp, is a resident of 
the District of Columbia and is the Conservator of the 


United States Savings Bank; the defendant, E. C. Gra¬ 
ham, is a resident of the District of Columbia. 

II. Plaintiff is the owner of five hundred and sixty 


shares, comprising fifty-six per cent of the capital stock 
of the United States Savings Bank (hereinafter re¬ 


ferred to as the Savings Bank), is a substantial deposi¬ 
tor therein, and is and at all times herein mentioned 


has been its President. The Savings Bank is a bank¬ 


ing corporation, organized and existing under the 
laws of the State of West Virginia, which, for many 


years last past, has conducted a general banking busi¬ 
ness in the Citv of Washington, District of Columbia. 

f 'w/ / 


During the past several years and until the latter part 
of the year 1932, the Savings Bank earned from 
3 forty to sixty per cent annually on its capital 
stock of $100,000; paid annual dividends thereon 
of thirty per cent and added to its surplus and undi¬ 
vided profits approximately $400,000. Its deposits 
have averaged about $2,500,000. In the latter months 


of the year 1932 and until March 5, 1933, there pre¬ 
vailed throughout the United States, including the Dis¬ 
trict of Columbia, universal concern and intense fear 


in the minds of all bank depositors as to the safetv of 
their deposits, as a result of which enormous with¬ 
drawals of deposit balances were made from all banks, 
including the Savings Bank, whose deposits were re¬ 
duced to approximately $1,800,000. Also, during a 
period preceding March 5,1933, the market value of all 
stocks, bonds, and other securities, in all security mar¬ 
kets of the United States, depreciated to an extent 
hitherto unknown in the financial experience of the 
country, whereby the capital structure of the Savings 
Bank, comprising its capital surplus and undivided 


profits, calculated on the then market, value ba^is of its 
securities, was substantially reduced. Sinde about 
March 12, 1933, the market value of the securities and 
other assets of the Savings Bank has continued, on the 
whole, to increase and is still increasing, so that at the 
date of the filing of this bill, the capital stock of the 
Savings Bank is believed to be unimpaired, hnd it is 
also believed that there is a substantial surpliis. The 
good will of the business of the Savings Bank is well 
worth the sum of $500,000, and is the property of its 
stockholders, subject to the prior rights of itd deposi¬ 
tors. Exclusive of its good will, the Savings!Bank is 
and at all times herein mentioned is believed!to have 
been solvent and its capital stock is believed;to have 
been unimpaired. 

III. On, to-wit, March 5, 1933, the President 
-1 of the United States, moved thereto by itlie des- 
perate situation created by the concern, fear, 
and enormous withdrawals of bank deposits, as above 
set out, issued an executive order closing all banks 
throughout the United States, and while the oiider was 
still in effect and while all banks were still cldsed, the 
Congress, on about March 9, 1933, enacted a bill known 
as the Bank Conservation Act, which bill wajs forth¬ 
with approved by the President and became layr. The 
sole purpose of its enactment was to conserve the as¬ 
sets of the banks and to stop runs upon them, |n order 
that those banks which were solvent would be reopened 
at the earliest possible date, either upon an unrestricted 
basis, or subject to such restrictions as might be re¬ 
quired in any particular instance to safeguard the in¬ 
terests of the depositors. In pursuance of this pur¬ 
pose, the defendant, William H. Woodin, Secretary 
of the Treasury, and the defendant, F. G. Await, then 
Acting Comptroller of the Currency, on about March 
13, 1933, issued licenses to various banks in the Dis¬ 
trict of Columbia, authorizing them to reopen I and re¬ 
sume a general banking business, but the defendants 
last named, without good and sufficient reasop and in 
the abuse of any discretion vested in them, pnd con- 
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trury to the purposes and intent of the Bank Con¬ 
servation Act refused to authorize the Savings Bank 
to reopen or to resume business, either on an unre¬ 
stricted or restricted basis, and on or about March 16, 
1933, the defendant, F. G. Await, then Acting Comp¬ 
troller of the Currency, appointed the defendant, Wil¬ 
bur H. Zepp, Conservator ot* the Savings Bank, who 
forthwith qualified as such and lias since been and now 
is Conservator thereof, all without any good or valid 
reason and in the abuse of any discretion vested in 
the defendant, F. G. Await, and contrary to the pur¬ 
poses and intent of the Bank Consevation Act. 

IV. At sometime about the month of April, 
') 1933, those of the defendants hereto, who are 

representatives of the Treasury Department, in 
connection with the defendant, E. C. Graham, and other 
persons unknown to the plaintiff, but who, as plaintiff 
is informed and believes and therefore avers, are men 
who are and have been active in securing and attempt¬ 
ing to secure control of a large part of the banking 
assets of the District of Columbia, conceived the plan 
of organizing a bank to lie so formed and capitalized 
out of the assets of a number of existing banks, that the 
defendant, E. C. Graham and the persons associating 
with him in the scheme, would control all of the assets 
of the bank to be so formed, at little or not expense 
to themselves, either for capital subscriptions or other¬ 
wise, to the end that they might thereby influence and 
dominate the credit structure of the District of Colum¬ 
bia and make large and unconscionable profits for them¬ 
selves. The plan aforesaid was participated in by 
those of the defendants hereto who are representatives 
of the Treasury Department, charged with the duty of 
executing the provisions of the Bank Conservation Act, 
and was also well known to the defendant, Wilbur H. 
Zepp, Conservator of the Savings Bank, and as plain¬ 
tiff is informed and believes and therefore avers all 
acts done by the defendant, E. C. Graham, and his as¬ 
sociates, in furtherance of the scheme aforesaid, as 
herein more fully set out, have been done and are being 
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done with the knowledge, assistance and connivance 
of all of the above named other defendants, all ad part 
of the conspiracy entered into by all of the defendants 
for the purpose of wrecking the Savings Bank anjd de¬ 
priving its depositors of a large part of their rights, to 
the end that the defendant, E. C. Graham, and jtliose 
associating with him, might reap large, unconscionable 
and illegal profits at the expense of and loss to deposi¬ 
tors and stockholders of the Savings Bank, all as part 
of a fraudulent conspiracy. 

6 V. The conspiracy aforesaid is to the follow¬ 

ing effect: The defendant, E. C. Grahamj, and 
his associates, were to organize a new National bank¬ 
ing association to be known as the Hamilton National 
Bank (hereinafter referred to as the Hamilton Bhnk), 
and the said E. C. Graham was to be the President 
thereof at an attractive salary: the capital surplus and 
deposits of the proposed Hamilton Bank were io be 


acquired from the assets of eight banks in the District 
of Columbia having a capital structure of $1,230,000 
and deposits of $10,000,000, all of which banks w4re in 
the hands of Conservators, and in the possession and 
under the dominance and control of the defendants, 
who are representatives of the Treasury Department. 
None of the conservators of anv of the above named 


closed banks were making or had made any payments 
to depositors. In order to acquire the assets, the jeiglit 
banks were to be, and were, kept closed by the defen¬ 
dants hereto, who are representatives of the Treasury 
Department, and no information as to the financial con¬ 
dition of any of the eight banks was to be, or was, given 
to depositors, whose concern as to when or how touch 
of the deposits would ever be paid to them was to be, 
and was, played upon and enhanced: the depositors 
having been kept in ignorance of the condition of jtheir 
deposits and having inferred that no payments qn ac¬ 
count thereof would be made to them for a verv long 
and indefinite period, if ever, and being justified jin so 
inferring from the acts of all of the defendants hereto, 
the defendant. E. C. Graham and his associated an- 




! 
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liounced with wide publicity that they were organizing 
the Hamilton Bank, which would take over certain as¬ 
sets of the eight closed banks, and upon opening, for 
business, would immediately pay all depositors in those 
eight banks fifty per cent of the amount of their re¬ 
spective deposits in the latter banks, and that it would 
be necessary, in order to do so, for the depositors to 
subscribe for stock in the Hamilton Bank to an 
7 amount equal to ten per cent of their respective 
deposits, the subscription to be paid out of the 
fifty per cent of the deposits which the Hamilton Bank 
was to assume. In other words, the depositor was to 
be given credit for a deposit balance in the Hamilton 
Bank of forty per cent of his original deposit and ten 
per cent thereof was to be applied to his stock sub¬ 
scription. A large number of the depositors in the 
eight closed banks, kept in ignorance of the value of 
their rights by the fault of those of the defendants 
hereto, who are representatives of the Treasury De¬ 
partment, and believing that the only way to secure 
any part of their deposits was to agree to the proposal 
of the defendant, E. C. Graham and his associates, and 
urged thereto by widespread and persistent propa¬ 
ganda, on the part of all of the defendants, and an in¬ 
tensive selling campaign, agreed to said proposal, 
whereas, if those of the defendants who are represen¬ 
tatives of the Treasury Department, and, in the case 
of depositors in the Savings Bank, the defendant, 'Wil¬ 
bur H. Zepp, had performed their respective duties 
properly and in good faith in accordance with the pur¬ 
port and intent of the Bank Conservation Act and had 
informed the depositors of the value of their interests, 
the latter would have known that no benefit of any kind 
was to accrue to them by agreeing to the plant of the 
Hamilton Bank and that payments upon the deposits 
could have been made sooner and in larger amounts 
by the reorganization of the eight closed banks. That 
the action of those of the defendants, who are represen¬ 
tatives of the Treasury Department, and the defen¬ 
dant, Wilbur H. Zepp. in so withholding information 
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from depositors and in so inducing- them to agree td the 
Hamilton Bank plan, constituted an arbitrary, contu¬ 
macious, and wanton fraud upon the stockholders land 
depositors of the Savings Bank. The fifty per ceht of 
deposits not assumed by the Hamilton Bank were tb be 
liquidated by such assets of each of the eight closed 
banks as remained in their Conservator’s hands, bfter 
assigning the best and most easily convertible 
8 thereof to the Hamilton Bank. I 

VI. The Savings Bank now has on hand iii the 
possession of the Conservator, as plaintiff is informed 
and believes and therefore avers, cash to the amount of 
about $250,000 and easily convertible securities of a 
value of $900,000 and because of these valuable hold¬ 
ings, the defendants determined that it would be highly 
profitable and would further the purposes of their!con¬ 
spiracy to include in the assignments to be made to the 
Hamilton Bank a transfer of the best of the assets of 
the Savings Bank, and to that end, induced the defen¬ 
dant, Wilbur H. Zepp, Conservator of the Sayings 
Bank, by an offer of a lucrative position with the Ham¬ 
ilton Bank, to co-operate with the other defendants in 
wantonly, illegally, and fraudulently forcing the ;Sav¬ 
ings Bank into the Hamilton Bank merger. As I part 
of the plan of the defendants, the plaintiff, President 
of the Savings Bank, was denied access to a list bf its 
depositors by the Conservator, acting under ordeirs of 
those of the defendants who are representatives bf the 
Treasury Department, and was denied any right to 
open negotiations with the depositors or with other 
persons looking toward an agreement between the de¬ 
positors and stockholders of the Savings Bank, ljmder 
which the Savings Bank would resume business, though 
between March 9, 1933, and May 20, 1933, none pf the 
defendants had any power or control over any| plan 
tending toward an agreement between depositors and 
stockholders of the Savings Bank for its reopenijng or 
reorganization, nor had anv of the defendants any 
right or duty, during the period named, to interfere, 
supervise, or control any such agreement, notwith¬ 
standing which the defendants, who are repreSenta- 
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tives of tlie Treasury Department, and the defendant, 
Wilbur H. Zepp^ during tlie period above named, re¬ 
fused to permit the plaintiff or any of the stockholders 
of the Savings Bank to negotiate with its depositors 
and made it impossible for the plaintiff to in- 

9 form them of the status of their rights, ail for 
the purpose of furthering the object of the con¬ 
spiracy and in an attempt to wantonly, maliciously, and 
illegally defraud the depositors and the stockholders 
of the Savings Bank of their rights. 

VII. From and after the month of May, 1933, the 
Savings Bank was in a position to arrange to pay to 
depositors immediately from sixty-five to seventy-five 
per cent of the amount of their deposits, and the stock¬ 
holders of the Savings Bank were willing to agree that 
in the event an agreement to the above effect could be 
made with the depositors they, the stockholders, would 
take no profit of any kind, either in the form of divi¬ 
dends or by adding to the surplus or undivided profits 
of the bank, until and unless provisions had been made 
for the payment of every depositor in full. The plain¬ 
tiff informed those of the defendants who are represen¬ 
tatives of the Treasury Department and the defendant, 
Wilbur II. Zepp, of his purpose to enter into negotia¬ 
tions with depositors on the above basis, but was de¬ 
nied the right to do so and was told by those defen¬ 
dants, who are representatives of the Treasury Depart¬ 
ment, that thevi would not authorize or consider anv 
such plan and would prevent its consummation, and 
that they would not permit the plaintiff, President of 
the Savings Bank to enter into any negotiations with 
depositors looking toward an agreement for a reopen¬ 
ing of the bank, all without warrant of law and in con¬ 
travention of the purposes and intent of the Conserva¬ 
tion Act, and of the duties of those defendants, who are 
representatives of the Treasury Department. That the 
purpose of the above named defendants in so 

10 acting was to prevent the consummation of any 
plan, however favorable to depositors, which 

would take out of their possession and control the as- 


sets of the Savings Bank, all for the purpose of en¬ 
abling them to carry out the plans of their conspiracy 
and to force an assignment of the best assets of the 
Savings Bank to the Hamilton Bank, although it \^ould 
occasion great loss to the depositors of the Savings 
Bank and was a wanton and malicious fraud jupon 
those depositors and upon the stockholders of thej Sav¬ 
ings Bank. 

VIII. The defendants, who are representatives of 
the Treasury Department, and the defendant, Wilbur 
H. Zepp, have been and are in possession and control 
of all of the assets of the Savings Bank and have been 
and are refusing to make any payment to depositors 
and, unless restrained, they will continue to ijetain 
possession and control of the assets until and hnless 
sufficient assets are assigned to the Hamilton Bank, 
to enable the latter to pay fifty per cent of the deposit 
balances of the Savings Bank, all without warrant of 
law and in furtherance of their conspiracy, and 1^° 
defendants, who are representatives of the Treasury 
Department, will likewise, unless restrained, liquidate 
through the Conservator or a receiver, such assets of 
the Savings Bank as remain after assigning tb the 
Hamilton Bank the choicest part of them, thereby de¬ 
stroying the good will of the Savings Bank and totally 
wrecking the same, rendering its capital stock worth¬ 
less and depriving the depositors of a large part of 
their interests, ail without warrant of law and con¬ 
trary to the rights of the Savings Bank, its depositors 
and stockholders, including this plaintiff, as guaran¬ 
teed to them bv the Constitution of the United States. 

IX. Xo charter organizing the proposed Hamilton 
Bank has been granted or applied for arid all 

11 acts in futherance of the conspiracy to organize 
it have been performed by the defendant, E. C. 
Graham, and his associates, acting as individuals. 

X. Wide publicity has been given to the intention 
of the conspirators to organize the Hamilton Bank 
with a capital stock of $1,000,000 and a surplus of 
$250,000 and if the conspiracy for its organisation 
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should be consummated, it will open for business with 
deposits approximating $10,000,000. The eight closed 
banks, which it is proposed to wreck in the interest 
of the Hamilton Bank, had a capital structure of $5,- 
000,000 and deposits of about $27,000,000. In other 
words, the capital structure of the eight banks was 
17 to 20 per cent of the total amount of the deposits 
of those banks and the capital structure of the pro¬ 
posed Hamilton Bank will be about 10 per cent of its 
deposits, whereby the security of all depositors will 
be far less in the proposed Hamilton bank then it has 
been in any of the eight closed banks, and thereby the 
present depositors in the latter named banks will be 


deprived of a large part of the security guaranteeing 
their deposits in those banks, all contrary to law and 
to the purposes and intent of the Bank Conservation 


Act, and all in furtherance of the conspiracy to de¬ 


fraud as heretofore mentioned. 


XI. As herein above set forth, on March 13, 1933, 
the defendants, who are representatives of the Trea¬ 
sury Department, authorized certain banks in the Dis¬ 
trict of Columbia, to resume unrestricted banking busi¬ 
ness and as to such banks, the above-named defen¬ 
dants, as plaintiff is informed and believes and there¬ 
fore avers, did not require them to charge off the de¬ 
preciation on their security investments, loans and 
real estate, but as to all banks of the District of Co¬ 
lumbia, which were not authorized to resume 
12 business, including the Savings Bank, the above 
named defendants inaugurated a new policy, by 
which, such lattpr banks were required to submit to a 
re-examination and to charge off ail existing depre¬ 
ciation in their security investments, loans, and real 
estate, which depreciation at that date was immod¬ 
erate and excessive, because of general financial con¬ 
ditions then existing. The purpose of the defendants, 
who are representatives of the Treasury Department, 
in so requiring the closed banks to charge off deprecia¬ 
tion, was to place such depreciated value on those of 
the assets of the closed banks as were to be assigned 
to the Hamilton Bank, in order that the latter might 
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profit from their contemplated appreciation in \ialue. 
That the action aforesaid of the above named defen¬ 
dants was also for the purpose of making it impossible 
for the said eight banks to be reorganized or reopened 
and for the purpose of frightening the depositors as 
to the value of their deposits, and was a wanton and 
malicious fraud upon the depositors and stockholders 
of the Savings Bank, including this plaintiff. 

Wherefore, the Plaintiff prays: 

i. That process issue out of this Honorable Court, 
directed to the defendants, and each and all of tiiern, 
to appear and answer the exigencies of this billl of 
complaint. 

' 1 . That the defendants, and each and ail of theifi, be 
enjoined and restrained from assigning or attempt¬ 
ing to assign any of the assets of the United Sfates 
Savings Bank to any corporation, person, persons, or 
association, representing the proposed Hamilton! Na¬ 
tional Bank. 

3. That the defendants, William H. Woodin, J. F. T. 
O'Connor, F. G. Await, Walter J. Cummings, W. R. 
Milford, W. Irving Shuman, and Wilbur IT. Zepp, be 
restrained and enjoined from retaining possession of 

or exercising any control over any of the assets 
13 of the United States Savings Bank for thejpur- 
pose of furthering the organization of the Ham¬ 
ilton National Bank. 

4. That the defendants, William IT. Woodin, J. F. T. 
O'Connor, F. G. Await, Walter J. Cummings, W. R. 
Milford, W. Irving Shuman, and Wilbur H. Zepp, be 
enjoined and restrained from denying the plaintiff ac¬ 
cess to a list of depositors of the Savings Bank! and 
that a mandatory injunction issue requiring said! last 
named defendants to give the plaintiff access to j said 
list of depositors. 

5. That the defendants, William H. 'Woodin, J. U. T. 
O'Connor, F. G. Await, Walter J. Cummings, W. R. 
Milford, W. Irving Shuman, and Wilbur H. Zepp, be 
enjoined and restrained from interfering with op at- 



tempting to interfere with any attempt on the part of 
the plaintiff, as, President of the United States Sav¬ 
ings Bank, to enter into negotiations with its deposi¬ 
tors for the purpose of reorganizing and reopening 
the Savings Bank. 

(i. That the defendants, William H. Woodin, J. F. T. 
O'Connor, F. G. Await, Walter J. Cummings, W. R. 
Milford, W. Irving Shuman and Wilbur II. Zepp, be 
enjoined and restrained from interfering with or ham¬ 
pering the plaintiff* in any efforts he may make to re¬ 
organize and reopen the Savings Bank in accordance 
with the provisions of the Bank Conservation Act. 

7. That temporary injunctions pendente lite issue in 
accordance with foregoing prayers Xos. 2, 3, 4, 5 and 
6, respectively and that upon a final hearing hereof 
said temporary injunctions be made permanent. 

8. That a rule immediatelv issue reouiring the de- 

fendants to show cause, on a short dav to be fixed bv 

» * 

the Court why the temporary injunction should not is¬ 
sue as prayed in the preceding prayer. 

9. And that the plaintiff have such other, further 

and different relief as to equity may seem meet 
14 and as the circumstances of the case may from 
time to time require. 

WADE H. COOPER. 

United States of America, 

District of Columbia, ss: 

Wade II. Cooper being first duly sworn deposes and 
says that he is the plaintiff in the foregoing bill of com¬ 
plaint ; that he has read the same and knows the con¬ 
tents thereof and that the matters and things therein 
stated are true, except as to such matters alleged on 
information and belief, and to such matters affiant says 
that he believes them to be true. 

WADE H. COOPER. 

Sworn to and subscribed before me this 2nd day of 
September, 1933. 

[notarial seal.] LOUIS HOROWITZ, 

Notary Public, D. C. 
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UNITED STATES COURT OF APPEALS F(|)R THE 

DISTRICT OF COLUMBIA 


Xo. 6603 


I 

I 


United States Savings Bank, a Cor¬ 
poration, and Wade H. Cooper, 

Appellants, 

vs. 


Henry Morgenthau, Jr., Secretary of 
the Treasury, et al., 

Appellees. 


i 


REPLY BRIEF OF APPELLANTS 

| 


Preliminary Statement. 

The appellees, in their brief, refer to the depial by 
the Supreme Court of the United States of a petition 
by appellants for a writ of certiorari, to review the 
decree of this Court. That application did npt seek 
permission to file a bill of review, and, indeed, it could 
not be based upon such theory. 

After the denial of the petition for certiorari, it is 
submitted that the only procedure to be followed was 
the application, first, to this Court, for permission to 
file a bill of review. We shall not repeat the authori¬ 
ties set forth in the original brief, filed in this Court, 


j 

i 
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in support of appellants’ motion to recall the man¬ 
date herein and vacate the decree of this Court, or 
in the alternative; to allow appellants to file their bill 
of review. 


We have not overlooked the fact that the appellees 7 
brief ignores the i point that appellants have the legal 
right to tile application in this Court for a bill of re¬ 
view. 


The grant or refusal to grant a writ of certiorari 
being discretionary, of course the denial of a petition 
for certiorari does not imply any affirmance of the 
expression of the Supreme Court as to the correct¬ 
ness of the decision below. Stanley vs. U. S., 37 
F. (2d) 188, 190; see, also Campbell vs. Chicago, Mil¬ 
waukee, etc., R. R. Co., 42 F. (2d) C. C. A. 775. A 
party is not deemed guilty of laches for omitting at 
a certain stage of a case to make application for cer¬ 
tiorari, because the Supreme Court says, “That mode 
of review is not a right of the party, but lies in this 
Court 7 s discretion. 77 Simmons vs. Grier Bros. Co., 258 
U. S. 82, 91. 



Construction of Title 12, Sec. 55, U. S. C. (Sec. 5205, 

R. S. U. S.). 

The appellees contend (Appellees 7 brief, pp. 7-10, 
both inclusive) that, because the United States Sav¬ 
ings Bank was incorporated under the laws of West 
Virginia, although conducting a banking business in 
the District of Columbia, Title 12, Sec. 55, U. S. C. 
(Sec. 5205, R. S. U. S.), has no application to the 
said bank. In view of the local statutes (Title 5, 
Sections 298 and 299, D. C. Code, 1929 [Sections 713 
and 714, D. C. Code, 1924], and the decisions of this 
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Court in the cases of Washington Loan & Trust Co. 
vs. Allman, 63 App. Cas. D. C. 116, 117, 70 F. (2d) 
282, certiorari denied, 292 U. S. 649, Harper vs. Moran, 
64 App. Cas. 1). C. 210, 212, 76 F. (2d) 980, ceptiorari 
denied, 296 U. S. 592, Hamilton vs. Offutt, 65 App. 
Cas. D. C., 78 F. (2d) 735, certiorari denied, 1296 (J. 
S. 592, and Hamilton vs. Bergling, 66 App. Cas. D. C. 
83, 84, 85 F. (2d) 249, the said contention of appellees 
is untenable. Appellees 7 contention (their brief pp. 
7, 8) that said Title 12, Sec. 55, U. S. C. (Sec. 5205, 
R. S. U. »S.) vests in the Comptroller discretionary au¬ 
thority tq require restoration in the impairment of 
capital stock of going national banks “and deals ex¬ 
clusively with the restoration of a deficiency j in the 
capital of going banks 77 (Appellees 7 Brief, p| 8) is 
likewise untenable. 

i 

Title 5, Sec. 298, Code, D. C., 1929, provides that 
all savings banks * * * organized by virtue of the 

laws of any of the States of the Union, or having an 
office or banking house located within the District of 
Columbia where deposits or savings are received, shall 
be and are required to make to the Comptroller of 
the Currency and to publish all the reports which na¬ 
tional banking associations are required to make and 
publish under the provisions of Sections 5211, 5212 and 
5213 of the Revised Statutes of the United States, and 
shall be subject to the same penalties for failure to 
make such reports as are therein provided. * * * 

“And the Comptroller shall have power, when in his 
opinion it is necessary, to take possession of any such 
bank or company, for the reasons and in the manner 
and to the same extent as are provided in the laws 

of the United States with respect to national banks. 71 

# # * 

i 

Title 5, See. 299, Code, D. C., 1929 (See. 714, Code, 
1). C., 1924) provides: 



“That the Comptroller of the Currency, in ad¬ 
dition to the powers now conferred upon him 
by law for the examination of national banks , 
is hereby further authorized, whenever he may 
deem it useful, to cause examination to be made 
into the condition of any bank mentioned in the 
preceding section. The expense of such ex¬ 
amination shall be paid in the manner provided 
bv section fifty-two hundred and forty of the 
Revised Statutes of the United States relating 
to the examination of national banks/’ 

Under the foregoing Section 299, the additional au¬ 
thority vested in, and the duty imposed upon, the 
Comptroller “whenever he may deem it useful, to 
cause examination to be made into the condition of 
any bank mentioned in the preceding section” would 
certainly seem broad enough to make applicable the 
provisions of Title 12, Sec. 55, U. S. C. (Sec. 5205, 

R. S. U. S.), to the United States Savings Bank, which 
was incorporated under the laws of West Virginia to 
carry on a banking business in this District. In Wash¬ 
ington Loan & Trust Co. vs. Allman , supra (63 App. 
Cas. D. C. 117) this Court says that Title 5, Section 
298, D. C. Code, 1929, in plain language gives author¬ 
ity to the Comptroller “to take possession” of any 
bank having a banking house in the District of Colum¬ 
bia, whenever, in his opinion, it is necessary “to the 
same extent” as if it were a national bank. 

For what purpose was the authority vested in, and 
the duty imposed upon, the Comptroller, to make an 
examination into the condition of any bank in this 
District, under Title 5, Sections 298 and 299 D. C. 
Code, 1929? Are the local statutes not intended to 
make Title 12, Sec. 55, U. S. C. (Sec. 5205, R. S. U. 

S. ) applicable? That section provides: 

“ * * * every association whose capital 

stock shall have become impaired by losses, or 
otherwise, shall within three months after re¬ 
ceiving notice from the Comptroller of the Cur- 




rency, pay the deficiency in the capital stock, 
by assessment upon the shareholders pro rata 
for the amount of capital stock held I by each; 
* * * if any association shall fail to pay up 

its capital stock, and shall refuse to go into liqui¬ 
dation for three months after receiving notice 
from the Comptroller , a receiver may be ap¬ 
pointed to close up the business of the associa¬ 
tion, according to the provisions of Section 192 
of this title.” (Italics supplied.) ! 

According to the contention of the appellee^, Section 
5205, R. S. U. S., should be construed to suit j the pur¬ 
poses of the Comptroller and that it merely tests dis¬ 
cretion in him to give, or not to give, a bafik three 
months ’ notice to make up a deficiency in its capital 
stock, although there are no words in the statute that 
will justify such construction. The effect ofj the ap¬ 
pellees’ contention is that if the Comptroller makes 
an examination into the condition of a sta^e bank, 
doing business in this District, and, in his | opinion, 
he concludes that its capital is impaired, the Comp¬ 
troller need not notifv the bank to that effect and 

* 

afford the bank an opportunity to make goodi the de¬ 
ficiency within three months; but that the Comptroller 
may, in his discretion , notify a national bank and give 
it the privilege of a three months’ notice to make up 
its deficiency in its capital stock. So far as we know, 
this is the first time such a contention has been made. 
Are the powers of the Comptroller unlimited! 

It is conceded on this record that the Comptroller 
did not give three months’ notice, or any notice, to 
the United States Savings Bank, to make up what the 
Comptroller deemed was a deficiency in its capital 
stock. So that, the question of law, namely, the con¬ 
struction of the statute (Title 12, Sec. 55, U{ S. C., 
Sec. 5205, R. S. U. S.) is apparent upon the iface of 
the record. The statute is set out in paragraph IX 
of the proposed bill of review of appellants, annexed 
as Exhibit No. 1 to Appellants’ Motion to recall the 
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mandate, filed in this Court. The said statute was also 
relied upon in the original 'bill (paragraph VII, 
Transcript Record, p. 6; paragraph X, proposed 
amended bill, Trans. Record, p. 43; see paragraph VII, 

T. R., p. 14, answer of defendant O'Connor that plain¬ 
tiff's allegations in reference to said statute are im¬ 
material and irrelevant; see, also, answers of defend¬ 
ants Morgenthau and Keene adopting answer of de¬ 
fendant O'Connor. Rec. pp. 34-35). 

The construction of Title 12, Sec. 55, U. S. C. (Sec. 
5205, R. S. U. S.)> was not passed upon by the Trial 
Court, or by this Court. The appellees say (Ap¬ 
pellees' Brief, p. 10) that no exception was taken by 
the plaintiffs in the Trial Court nor assigned as error 
in this Court. 

It was not necessary to note an exception because 
the statute was pleaded, relied upon and it appears 
upon the face of the record. Nolle vs. Oyster, 230 

U. S. 165, reversing 36 App. Cas. D. C. 36. In that 
case, the Supreme Court held that error appearing on 
the face of the record may be assigned as ground for 
reversal although no exception is taken; that the prac¬ 
tice was not modified by the Code D. C., nor has it 
been by any rules of practice established under it; 
that there is no provision giving the right to take 
exceptions on rulings other than those made in the 
course of the trial, except as based on the Statute of 
Westminster; nor does any rule of court require an 
exception to be taken in order to preserve rights of 
a plaintiff against whose declaration a demurrer has 
been sustained. 

The opinion in the instant case left untouched a 
construction of the statute (66 App. 234, 85 F. [2d] 
811 ). 

It should be emphasized that there was no hearing 
or trial upon the merits of this cause although the 
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defendants, and each of them, answered the Original 
bill, paragraph by paragraph, and the cause |vas for 


linal hearing. 


The Trial Court expressed no opinion upon the 
statute (Title 12, !5ec. 55, U. S. C., Sec. 5205, R. S. 
U. S.), but the Court merely denied the right; of the 
plaintiffs to lile their amended bill, in which the said 
statute was set out in full and relied on (Rec.jp. 43). 
This Court does not refer to the statute in its bpinion 
(bb App. Cas. D. C. 234). j 

The defendants objected to the filing of the amended 
bill, and by their action, succeeded in avoiding a direct 
decision uxion the construction of the statute. In view 
of the allegation in the original bill (paragraph Yll, 
Rec. p. b) with reference to the said statute, the an¬ 
swers of the defendants (Rec. pp. 14, 34-36) and the 
decree entered sustaining the independent and separate 
motion to dismiss, or general demurrer, of defendants, 
(Tiled after their answers) it may be said tljat the 
decree entered is to be interpreted as an implied hold¬ 
ing by the Trial Court that Title 12, Sec. 55, Uj. S. C. 
(Sec. 5205, R. S. U. S.), did not apply to the plaintiff 
bank. 


But, in either aspect, we submit that the efror of 
law is apparent upon the face of the record because 
the statute does apply to the plaintiff bank. 

In Rudolph vs. Hunt , 52 App. Cas. D. C. 343, 345, 
this Court held that a pure bill of review was main¬ 
tainable where the construction of a statute \yas in¬ 
volved. 

| 

In support of their contention that Section 55> Title 
12, U. S. C. (Sec. 5205, R. S. U. S.), is applicable 
exclusively to a national bank, the appellees cife the 
cases of Hamilton vs. Offutt (65 App. Cas. 385, j 78 F. 
(2d) 735) and Dunn vs. O'Connor (65 W. L. RL 347) 
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as “inferentially” settling the point. In neither of 
these cases was Section 55, Title 12, U. S. C., involved. 

The Hamilton-0ffutt case involved the question of 
double liability for stock assessment levied by the 
Comptroller. The stock owned by the defendant was 
in the JPotomac Savings Bank of Georgetown, 1). C., 
which was incorporated under the laws of V irginia, 
in which State neither the constitution nor a statute 
created double liability upon a stockholder, and this 
Court held that Section 5151, R. S. U. S., imposing 
double liability could not be read into the D. C. statute. 

The questions decided in the Dunn-0'Connor case, 
supra, were that it is within the power of the Comp¬ 
troller to investigate the condition of a trust com¬ 
pany incorporated under the laws of the District and 
declare it insolvent; that Sec. 361, Code, D. C., 1929, 
does not create an independent property right in cred¬ 
itors to sue stockholders of an insolvent trust com¬ 
pany; that the decision of the Comptroller as to in¬ 
solvency of the bank and the necessity of an assess¬ 
ment is not subject to attack except for fraud or abuse 
of discretion; that a local trust company is not au¬ 
thorized to use its funds in the purchase of stock in 
another corporation. 

In Hamilton vs. 0ffutt (64 App. Cas. D. C. 385), this 
Court, in referring to the said local statute, said: 

“Unquestionably, we think, it incorporates all 
the national bank acts which have to do with 
the machinery of administration in the case of 
insolvent banks and gives to the Comptroller 
the same control and management of an in¬ 
solvent state bank operating in the District of 
Columbia as in the case of national banks.” 
(Italics supplied.) 

Counsel for appellees assert that it is not the duty 
of the Comptroller to give notice even to a national 
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bank of the impairment of its capital, but that it is 
discretionary on liis part (Appellees ’ Brief, pp. 7-8). 
Compare Hamilton vs. Bergling, 66 App. Cas. D. C. 
83; Hamilton vs. Offutt, 64 App. Cas. i). C. $85, 386. 

In Delano vs. Butler , 118 U. S. 634, 637, 651 (1886), 
the bank became insolvent on November 18, 1$81, and 
an examiner was placed in charge of it by th^ Comp¬ 
troller. In December, 1881, the directors cancelled an 
increase of capital stock theretofore voted, knd re¬ 
quested the Comptroller to issue a certificate; accord¬ 
ingly, wliicli he did. No vote of the stockholders was 
taken either on the increase or decrease. The Comp¬ 
troller then, under Section 5205, R. S. U. S., called 
upon the bank for an assessment of 100 per j centum 
on the holders of stock, to pay the deficiency! in the 
capital stock (p. 638). In January, 1882, at the an¬ 
nual meeting of stockholders, it was voted to levy the 
assessment so called for, whereupon the Comptroller 
permitted the directors to resume control of tlije bank, 
and the bank continued to carry on its banking busi¬ 
ness until May 20, 1882, when it ceased to Jo busi¬ 
ness, and the directors thereupon voted to go into 
liquidation. The Comptroller then appointed! a re¬ 
ceiver. In November, 1882, the Comptroller, under 
Section 5151, R. S. U. S., made an assessment on 
the shareholders of 100% of the stock held by them 
respectively. 

In Commercial National Bank vs. Weinhard, 192 U. 
S. 243 (1904), the Court held that Section 5205|, R. S. 
U. S. (Title 12, Sec. 55, U. S. C.), “is intended to, 
and does, confer upon a national bank the privilege 
of declining to make the assessment to make gooji a de¬ 
ficiency in the capital after notice by the Comptroller 
of the Currency so to do and to elect instead to wind 
up the bank under Sec. 5220. The shareholders and 
not the directors have the right to decide which;course 
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shall be pursued and an assessment made upon the 
shares by the directors without action by the stock¬ 
holders is void.” (Italics supplied.) 

In the instant case, the Comptroller refused or de¬ 
clined or neglected to extend the privilege to the 
United States Savings Bank. Why i Whether his ac¬ 
tion, or rather non-action, in this regard was due to 
his neglect, or a feeling of hostility against the ap¬ 
pellant, Wade H.! Cooper, is not readily susceptible of 
proof. However that may be, if Section 5205, R. S. 
U. S. (Title 12, Sec. 55, C. S. C.), does not leave it 
to the discretion Of the Comptroller to give the notice 
and afford the stockholders an opportunity to make up 
a deficiency, if any, in the capital, then the neglect 
of the Comptroller constitutes a specific arbitrary 
act and an abuse of the powers of his office. 

The bank is entitled, as a matter of right, under 
the statute, to a notice from the Comptroller allow¬ 
ing it three months within which to decide if it will 
exercise its statutory privilege whether the stockhold¬ 
ers will assess themselves in order to repair the capital 
of the bank, or decline to make good the deficiency 
and elect to go into voluntary liquidation. 

The assessment! that may be levied by the stockhold¬ 
ers, under Section 5205, R. S. U. S. (Title 12, Sec. 
55, U. S. C.), upon themselves for the privilege of 
continuing the business of the bank has nothing to 
do with the assessment for double liability that may 
afterwards be levied by the Comptroller under Section 
5151, R. S. U. S. Hulit vs. Bell, 85 Fed. Rep. 98; 
Dewey vs. Trust Co., 57 Vermont 332. 

The three months’ notice by the Comptroller under 
Section 5205, R. S. U. S. (Title 12, Sec. 55, U. S. C.), 
does not create substantive liability by the Comp¬ 
troller. It merely extends the privilege to the stock- 
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holders to replenish the capital of the bank! so that 

the bank may continue as a going institution!. 

; 

For some reason, which the Comptroller has never 
explained, this privilege was not extended: to the 
United States Savings Bank. The Comptroller pre¬ 
ferred to liquidate the assets at the extraordinary ad¬ 
ministrative expense of over $140,000. The! Comp¬ 
troller, through his receivership, has paid to creditors 
of the bank ninety per cent of their claims, 1 and is 
holding back the payment of the ten per cent, thereby 
continuing the receivership. The Comptroller’s re¬ 
ceiver now has a substantial amount of the bank as¬ 
sets of real value, and after creditors are paid in full 
a large surplus will remain. 

The proposed bill of review sets forth the figures, 
taken from the official reports of the Comptroller’s 
receivers, and will be elsewhere discussed in this brief. 


in. 


Second error of law apparent upon the face 

record as to the pleadings. 


of the 


The original bill of complaint was filed June 28, 1934 

(R. 2). | 

On July 14, 1934, the defendant O’Connor f^led his 
answer on the merits (R. 9-34), answering eachi allega¬ 
tion of the bill, paragraph by paragraph. His answer, 
exclusive of five exhibits, contains over eight printed 
pages of the Record, beginning at the bottom of! page 9 
and ending on page 17. Defendant O’Connoif’s five 
exhibits, A to E, both inclusive, referred to in the 
answer, constituting new matter, and relied upon by 
the defendant O’Connor as a defense, embrace over 
16 printed pages of the Record (see pp. 18 fo 34). 
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These exhibits include the appointment of Carter B. 
Keene as Receiver (R. 18-19); a petition of Wade H. 
Cooper, filed in this court in another Equity cause 
Xo. 56,143 (R. 19-21) ; memorandum of defendants 
in Equity Xo. 56,143, in opposition to said motion 
(R. 21-30); letter of Cooper to O’Connor (R. 30-31); 
reply of O'Connor to Cooper (R. 31-34). 

The said answei* sets forth the earnings of the bank 
between 1927 and 1930, and then alleges new matter, 
namely, a net loss of $8,256.64 for the year ending 
December 31. 1931, and a net loss of $38,200.59 for 
the year ending December 31, 1931 (R. 11). [The 
proposed bill of review, Exhibit 1 annexed to motion 
of appellants, filed in this court, sets forth that the 
Comptroller examined the bank in October, 1932, and 
found it entirelv solvent.] The answer of defendant 
O’Connor further alleged (R. 11) that for the years 
1927 to 1931, both inclusive, the Bank paid dividends 
of at least 30% and that a dividend of 26%% was 
paid during 1932 (R. 11); that he admits that banking 
conditions throughout the United States, subsequent to 
the middle of 1932, became such that on March 6, 1933, 
the President issued a proclamation temporarily clos¬ 
ing all banks (R. 11). Defendant O’Connor denied, in 
his answer (R. 11) that since February 1, 1933, the 
real value of the assets of the Bank had been such as 
to equal in amount the indebtedness of the Bank and 
the amount of its capital stock, and denied that since 
March 1, 1934, the assets of the Bank have so far 
increased in value and have become so much more 
salable that since March 1, 1934, said Bank has been 
whollv solvent and fully able to meet all its creditors’ 
demands, including the demands of its depositors, and 
to have to its credit, over and above all its liabilities, 
assets in excess of the amount of its capital stock 
(R, 11). 
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The defendant O’Connor, in paragraph YljT of his 
answer (R. 14), says: 

i 

“ Further answering said paragraph (ijef erring 
to paragraph VII, plaintiffs’ bill, R. 8), and with 
reference to the ability and willingness of plain¬ 
tiff Cooper and the other stockholders j of said 
bank to supply the impairment of the capital 
stock of said bank, defendant O’Connor shys that 
he is without knowledge of the ability of said 
plaintiff and of said stockholders to supply such 
impairment and defendant O’Connor says fur¬ 
ther, in the alternative, that said allegations are 
immaterial and irrelevant so far as the issues 
in the pending suit are concerned” (Italics 
supplied.) 

The defendant, in his answer, pleaded that the decree 
entered in Equity cause 56,143 (brought under the 
Conservation Act to require the Comptroller tp adopt 
the plan for reopening the Bank urged by Wjade H. 
Cooper) and that the findings of the Court in said 
Equity cause No. 56,143, were res ad judicata j of the 
right to maintain the instant suit (R. 12). j 

After answering the bill, defendant then alleges (R. 
16) that the bill of complaint is bad in substance, and 
sets forth eight separate grounds in support j of his 
motion to dismiss, or general demurrer (R. 116-17), 
and he then alleges: j 

“And defendant O’Connor claims the !benefit 
of the foregoing objections as a matter of law 
and equity to the same extent as though a motion 
to dismiss had been filed upon the basis of such 
objections” (R. 17). j 

The answer concludes: 

“And having fully answered, defendant O’Con¬ 
nor prays to be hence dismissed with his proper 
costs” (R. 17). 
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The defendants Morgenthau and Keene eacdi filed a 
combined motion to dismiss and answer, each answer 
“reserving and insisting upon all matters of defense 
in law or in equity to the merits of the bill in the 
above-entitled cause to which he may be entitled upon 
motion to dismiss, for answer to said bill of complaint 
says: (R. bottom p. 34) * * Each defendant 

then adopts the answer of his co-defendant O'Connor 
(R, 35-36). 

As no set-off was pleaded in the answers, the cause 
was at issue under Equity Rule 34 of the Trial Court, 
and was for final hearing. Each of the defendants hav¬ 
ing elected to answer all of the allegations of the bill, 
and having also set up new or affirmative matter, the 
plaintiffs were entitled, as matter of right, to a hearing 
or trial upon the merits, that is to say, to introduce 
evidence in support of the allegations of their bill. 

When a general demurrer, or motion to dismiss, is 
included in the answer of a defendant, such advantage 
can only be urged at the final hearing on submission 
upon bill and answer, or after proof taken, and cannot 
be availed of as a preliminary question to the delay 
of the case, as upon a formal demurrer. Droop vs. 
Ridenour, 9 App. Cas. D. C. 102. 

The instant case was not set down for hearing on 
bill and answer by stipulation or consent of the plain¬ 
tiffs and the defendants. The defendants alone could 
not, after answers were filed, set the cause down for 
final hearing, and deprive the plaintiffs of the oppor¬ 
tunity to prove their case. Birdsall vs. Welch, 6 D. C. 
316, 321 (1S6S, General Term). 

The Record discloses that on September 30, 1935— 
thirteen and one-half months after the defendants had 
filed their answers (on July 14, 1934—R. 9-36), the 
defendants, without withdrawing their answers, filed 
(R. 64-66) a joint, general demurrer, or joint motion 
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to dismiss the bill upon eight grounds, including there¬ 
in the plea of res ad judicata, laches, and they also 
pleaded an independent fact, namely, that a dividend 
of 65% had been distributed to the depositors and 
other creditors of the Bank and alleged that said Bank 
has been subject to the (R. bottom p. 65) prderly 
process of liquidation under the administration; of the 
Comptroller (R. 66). j 

On October 21, 1935, the Court heard the said! second 
motion to dismiss, granted the same, and entered a final 
decree dismissing the bill based upon said motion (R. 
67). I 

In the brief of appellees, filed in this court, appellees 
ignore the point that the final decree dismissing the 
plaintiffs’ bill was based upon their second motion to 
dismiss^ filed September 30, 1935. What became; of the 
issues then existing which arose from the bill, Answers 
and exhibits annexed to defendants’ answers?: Com¬ 
pare, Moore vs. Huntington, 17 Wallace 422. 

The answers of the defendants in the instant case 
overruled their two motions to dismiss, or in anv event 
the answers overruled the second motion to plismiss 
filed September 30, 1935 (R. 64). Grant vs. Plioeniz 
Ins. Co., 6 W. L. R. 332, opinion by Justice McArthur, 
Special Term, S. C. D. C., affirmed, General j Term, 
S. C. D. C. McArthur and Mackey Reports, p. 117, 
affirmed 121 U. S. 105, 106, 115; Droop vs. Ridenour, 
9 App. Cas. D. C. 102. In view of the state jof the 
Record, the plaintiffs were entitled to offer proof in 
support of their bill. 

The appellees rely upon Equity Rule 2S of the Trial 
Court, which is the same as Equity Rule 29 of the 
New Federal Equity Rules, adopted for equitv pro¬ 
cedure by the United States Supreme Court on Novem¬ 
ber 4, 1912. | 







That rule provides: 

“28 

“Defenses— How Presented. 

“Demurrers and pleas are abolished. Every 
defense in point of law arising upon the face 
of the bill, whether for misjoinder, nonjoinder, 
or insufficiency of fact to constitute a valid cause 
of action in equity, which might heretofore have 
been made by demurrer or plea, shall be made 
by motion to dismiss or in the answer; and every 
such point of law going to the whole or a mate¬ 
rial part of the cause or causes of action stated 
in the bill may be called up and disposed of 
before final hearing at the discretion of the 
court. Every defense heretofore presentable by 
plea in bar or abatement shall be made in the 
answer and may be separately heard and dis¬ 
posed of before the trial of the principal case 
in the discretion of the court. If the defendant 
move to dismiss the bill or any part thereof, 
the motion may be set down for hearing by 
either party upon five days’ notice, and, if it be 
denied, answer shall be filed within five days 
thereafter or a decree pro confesso entered.” 

When the case of Ryan vs. McAdoo, 46 App. Cas. 
D. C. 117, 123-127, was decided in 1917, by this Court, 
the rule was number 32 of the Supreme Court of the 
District of Columbia. 

Tn discussing the rule, this Court said (bottom p. 
125): 


“Equity Rule 32 of the Supreme Court of the 
District of Columbia, following in substance Rule 
29 of the Supreme Court of the United States, 
provides: 6 Demurrers and pleas are abolished. 
Every defense in point of law arising upon the 
face of the bill shall be made bv motion to dis- 
miss. Every defense heretofore presentable by 
plea in bar or abatement shall be made in the 
answer, and i may be separatelv heard and dis¬ 
posed of before the trial of the principal case 
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in the discretion of the Court. If thej defendant 
move to dismiss the bill, or any part thereof, 
the motion may be set down for hearing by 
either party upon five days’ notice, ahd if it be 
denied* answer shall be filed within j five davs 
thereafter, or a decree pro confess®, entered.’ 

# * * J1 j 

i 

P. 126: | 

“We think it logically follows that it was in¬ 
tended by the rule that every defense in point 
of law appearing upon the face of the bill must 
be incorporated in a single motion tb dismiss. 
Otherwise, the Court and plaintiff might be 
harassed and delayed by an almost endless 
series of motions—for example, a separate mo¬ 
tion to dismiss for lack of jurisdiction of the 
person; if denied, another for lack of juris¬ 
diction of the res; if denied, another ;for want 
of equity; and, if denied, still anothe^* for de¬ 
fects . in pleading. . Instead of simplifying the 
practice, the condition would be even wbrse than 
existed before the adoption of the rulesi. 

“No good reason is apparent why tjiis inter¬ 
pretation is not reasonable. Every j question 
proper to be raised by motion to dismiss the bill 
can be advanced in a single motion and disposed 
of at a single hearing. Of course, tjie Court 
would first dispose of the question of| jurisdic¬ 
tion of the person. If sustained, this would end 
the case. If denied, the other questions raised 
by the motion could then be disposed! of, and 
the ruling on the entire motion be embraced in 
a single order.” (Italics supplied.) | 

We submit that Equity Pule 28 does not allow a de¬ 
fendant (who has fully answered a bill and thereby 
created issues of facts for final hearing, in which an- 
swer is included a motion to dismiss to be availed of 
at the final hearing after plaintiff offers his j\roof) to 
ignore such a state of the record, abandon hi^ answer 
without leave of Court, and then at any stage of the 
case, at defendants’ discretion, file an independent mo¬ 
tion to dismiss the bill. Poes Equity Pule 2S;contem- 
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plate tico motions to dismiss a bill, one motion in the 
answer and a second motion to be filed at any stage 
of the case? In the instant case, the defendants, ex¬ 
ercising their discretion, filed their second motion to 
dismiss over thirteen months after they had filed their 
first motion in their answer to dismiss, and elected to 
have the Court decide the case upon the said second mo¬ 
tion. The Trial Court, manifestly not appreciating the 
state of the Record, entertained the second motion to 
dismiss and sustained it. This constitutes an error 
upon the face of the Record. The effect of the pro¬ 
cedure in this case is a construction of Equity Rule 28 
that establishes a precedent, which, we contend, is con¬ 
trary to the spirit and letter of Rule 28. If such con¬ 
struction of the rule receives the sanction of this Court, 
it will leave the practice and procedure under the rule 
in such a state of uncertainty that a plaintiff will never 
know whether or not a defendant in his discretion has 
the right to file two motions to dismiss a bill, or if a 
defendant is to be confined to one motion to be filed 
before answer, or fine motion that may be included in 
his answer. 

If the procedure followed in the instant case is cor¬ 
rect, then a plaintiff will be denied the benefit of offer¬ 
ing proof for the record on appeal, and a defendant 
will obtain the unjust advantage 01 getting before the 
Court all allegations he desires to put in his answer, 
without being required to prove them. The plaintiff 
will be excluded an opportunity to offer proof of the 
allegations contained in his bill. Does Rule 28 allow 
this? Is such practice permissible under the rule? 

It is submitted that by no proper construction of 
Equity Rule 28 is a defendant permitted to file a second 
motion to dismiss after filing an answer, in which is 
included a motion to dismiss. The rule does not con¬ 
template two motions to dismiss. Ryan vs. McAdoo, 
46 App. Cas. D. C. 117, 126 (bottom), 127. A motion 



to dismiss being equivalent to a demurred (Thome 
vs. Lynch, 269 Fed. 995, 1007; Atia Sales Corp. vs. 
Ford, 33 F. (2d) SS; Ansehl vs. Puritan Pharma¬ 
ceutical Co., 61 F. (2d) 131, C. C. A. 8; Vitagrapli, 
Inc., vs. GrohasJci, 46 F. (2d) 813), it does not allow 
a defendant to incdude therein a plea of res a\djudicata 
as was done by the defendants in the instant case 
(R. 65, second motion to dismiss). The plea of res 
ad judicata is also in defendants’ first motiop to dis¬ 
miss set forth in their answer (see answer of defend¬ 
ant O’Connor, R. 16). An issue of res adjudicata 

should be raised bv answer and not bv motion to dis- 

• » 

miss. Parida vs. Caterpillar Tractor Co., 48 F. (2d) 
166. See, also, Sanitary S. F. Machine Co. vs. Stude- 
haker Corp., 226 F. 797, and cases collected in Arenson 
vs. Denny, 25 F. (2d) 988, 993. 

i 

A motion to dismiss, under Equity Rule 28, Ifor want 
of equity must, of course, be heard and decided upon 
the allegations of the bill as upon demurrer. A defend¬ 
ant is not at liberty bv filing his answer to move to 
dismiss upon denials of the allegations of the bill, or 
by new matter set up in his answer, as was done in the 
instant case. Conway vs. White, 292 Fed. 837, 840, 
C. C. A. 2; Consolidated Coal Co. vs. Western Mary¬ 
land Ry. Co., 44 F. (2d) 595. (See allegation^ of fact 
included in the 8th ground of defendants’ second mo¬ 
tion to dismiss [R. 65], boasting that the Comptroller 
had paid depositors and other creditors a dividend 
of 65%,. and that the bank has been subject to the 
orderly process of liquidation for more than two and 
one-half years and that plaintiffs have been guilty of 
laches in pressing their suit [R. 65-66].) Aj motion 
to dismiss under Rule 28 cannot tender an issue of 
fact upon which to predicate a legal question; |such an 
issue must be made in the answer. E. B. Badger Co. 
vs. Arnold, 282 Fed. 115, 118, C. C. A. 1; see, also, 
Andrew Jeryens Co. vs. Bonded Products Cofp., 9 F. 
(2d) 114. j 
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In considering a motion to dismiss, affidavits at¬ 
tached to the motion as to alleged facts not appear¬ 
ing on the face of the bill, or any facts brought into 
the case by defendants, are improper. Old Dominion 
Trust Co. vs. First National Bank, 252 Fed. 613, 618. 
In the instant case, the defendants had in the record 
their sworn answers abounding with denials of the 
plaintiffs * bill and the affirmation of new matter, with 
five exhibits, all setting forth the defendants’ concep¬ 
tion of their side: of the case. By the procedure 
adopted in the instant case, the plaintiffs were com¬ 
pletely blocked from offering any evidence. On appeal 
of the case, this Court never knew what proof could 
have been offered by the plaintiffs. Such procedure 
constitutes a denial of due process of law, and was 
and is in violation of the Fifth Amendment to the 
Federal Constitution. 

Nearly all of the grounds set forth in each of the 
two motions to dismiss relating to the administration 
of the affairs of the Bank are also alleged in the body 
of the answer. The rule announced by this Court in 
Droop vs. Ridenour, 9 App. Cas. D. C. 102, that a 
defendant may not demur to the whole bill, and at the 
same time answer to the whole bill was held to be the 
rule in this district in the case of Phoenix Mutual 
Life Ins. Co. vs. Grant, 6 W. L. R. 332 (1S78), affirmed 
McAr. & M. 117, 121 U. S. 105, 106, 115. It is sub¬ 
mitted that Equity Rule 2S does not contemplate that 
a defendant in a second independent motion to dismiss 
may include new facts and also the plea of res ad judi¬ 
cata, as was done by the defendants in the instant 
case. An issue of res adjudicata should be raised by 
answer and not by motion to dismiss. Parida vs. 
Caterpillar Tractor Co., 48 F. (2d) 166. See, also, 
Sanitary S. F. Machine Co. vs. Studehaker Corp., 226 
Fed. 797, and cases collected in Aren son vs. Denny, 
25 F. (2d) 988, 993. 
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A motion to dismiss for want of equity .apparent 
upon tlie face of the bill may be made at jany time 
before the hearing, but should be made before the 


answer on the merits is tiled. United States 
way Employes, 226 Fed. 228, 230. 


vs. Rail- 


Newly Discovered Evidence Justifying Bill of Review. 

I 

Counsel for appellees assert that the newly discov¬ 
ered evidence, as disclosed by the proposed bill of 
review consists of a difference of opinion as I between 
the Comptroller of the Currency and appellant! Cooper, 
as to the value of the assets of the Bank and the ex¬ 
istence of its liabilities (Appellees’ Brief, p. 12). It is 
important to refer to the proposed bill of reviejw ( Shel¬ 
ton vs. VanKleecJc, 106 U. S. 532, 535). 


Paragraphs XYII-XXII, on pages 27-37, both in¬ 
clusive, of the proposed bill of review (Exhibit Xo. 1, 
motion of appellants, filed in this court) contains the 
newlv discovers evidence. 

f * 

i 

The appellants, after setting up the facts, pbtained 
from the official statement of the Comptroller!, or his 
Receiver, for the period ending September 30, 1934, 
allege that the plaintiff learned of the same cjn April 
21, 1937, and that, by the exercise of due diligence it 
was impossible to obtain such information until on 
or about April 21, 1937. j 


What is this recently discovered evidence! It is a 
statement of the facts and figures of the Comptroller 
and his Receiver for the period ending September 30, 
1934, namely, that there had been produced in cash 
from the assets of the Bank, as of that date,; a suffi¬ 
cient amount to pay the depositors and creditors in 
full, if the Comptroller had so desired to pajr them. 
This statement is set forth in subparagraph (b), para¬ 
graph XXII, proposed bill of review, page 33, | and is 
as follows: 


I 
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Income 


From payment of obligations and sale of 

assets ; 

From earnings on assets 

From trust funds 

From loans secured bv assets 

%> 


$S26,763.33 
66,966.05 
199.77 
907,300.00 


Total cash from assets 

Disbursements 

Preferred liabilities paid 
Advances for taxes, etc. 

7 i 

Expenses of receivership 
Dividends to depositors, 65% 
Repaid to lenders 
Casli in hands of receivers 

Total disbursements 


$1,801,229.15 


$587,801.29 
1,615.65 
60,411.00 
983,053.49 
153,710.26 
14,637.46 


$1,801,229.15 


Appellants then set forth that from an analysis of 
the above statement, it is obvious that the said Comp¬ 
troller was wrongfully and arbitrarily manipulating 
and maneuvering the assets of the said Bank for the 
purpose of retaining control and possession of the 
said Bank, and not for the purpose of liquidating the 
assets of the said Bank for the benefit of depositors 
and creditors (subparagraph [c], par. XXIT, p. 33). 

Plaintiffs allege that the proved liabilities due de¬ 
positors as of, to wit, September 30, 1934, were 
$1,512,287.79, and although the said Receiver had ob¬ 
tained from the said assets cash in the sum of 
$1,801,229.15, the said Receiver distributed to the said 
depositors only the sum of $983,053.49, which was 65% 
of the total proved claims of the depositors, as afore¬ 
said, and the said Comptroller had cash remaining, 
in the sum of $818,175.66, which said last mentioned 
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cash was repaid to lenders instead of the Comptroller 
utilizing the same to retire indebtedness to | the said 
depositors of said Bank. 

I 

The foregoing is newly discovered evidenc^, and it 
is submitted that the Court would not have permitted 
the Bank to remain closed had this information been 
available at the time the decree was affirmed in this 
case. I 

Of course, it is but natural that the Comptroller should 
attempt to escape from such arbitrary acts by brush¬ 
ing them aside, and denying that they constitute newly 
discovered evidence. j 

It is to be remarked that when the official statement 
of the Comptroller’s Receiver, dated September 30, 
1934, as shown by the proposed bill of review, was 
prepared by the said Receiver, the Comptroller had 
already ordered paid 65% to the depositors! of the 
Bank, that said dividend was paid or ordered paid 
about the middle of July, 1934; that the Comptroller 
knew that this Bank was perfectly solvent aind that 
lie had realized sufficient cash at that time to i pay all 
proven claims of the depositors in full, or of all claims, 
proven and unproven, as the Bank had deposits of 
only approximately $1,700,000.00; that, in the jface of 
the foregoing facts, J. F. T. O’Connor, Comptroller 
of the Currency, on July 13, 1934, signed ancj swore 
to an answer in the Supreme Court of the District of 
Columbia, stating that this Bank was insolvent, the 
day it was placed in the hands of a Conservator, and 
had been insolvent ever since, and was insolvent the 
day he swore to this answer on July 13, 1934. 
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Official Statement of March 31, 1937, of the Comp¬ 
troller’s Receiver. 

What was the condition of the Bank as of March 31, 
1937? This constitutes newlv discovered evidence, as 
appellants aver in the proposed bill of review, that 
they could not possibly have known until about April 
21, 1937, after diligent inquiry, as alleged by them 
in said proposed bill, which is set forth in paragraphs 
XVII to XX, both inclusive, on pages 27 to 32, inclu¬ 
sive, of the said proposed bill. 

The following figures are taken from the official state¬ 
ment of the Receiver, dated March 31, 1937, with the 
exception of $40,000.00. being interest on first trust 
notes which is not included in the said statement of 
the Receiver: 


Balance due depositors (10%) 

Balance due R. F.C. on loans 

$101,859.39 

131,151.23 

Unpaid (proved obligations) 

Unpaid and unproven obligations 

293,010.02 

83,272.21 

Total 

$376,282.83 

Or, the situation according to the newly discovered 
evidence derived from the Receiver’s statement, dated 
March 31, 1937, is as follows: 

Receiver’s estimated value of remaining 
assets (book value $741,184.43) 

Cash on hand 

Interest on first trust notes, not set forth 
in Receiver’s statement 

$450,508.42 

22,882.57 

40,000.00 

Total assets 

Total liabilities 

$513,390.99 

370,282.83 

Net surplus ' 

$137,108.16 
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To the above surplus may be added the 
amount expended by the Comptroller 
for Receivership, approximately, 


$1 


40,000.00 


Total surplus $^77,108.16 

Add unproved claims 183,000.00 

i 

— -I- 


$360,106.16 

The unencumbered bank building was ap¬ 
praised by the Comptroller’s own ap¬ 
praisers in the depth of the depression 
of 1933, at $112,000, but the Comptroller | 
arbitrarily ignored his own appraisers 
and had the assessed value reduced 
from $129,000, to $99,000, or $100,000; 
the Comptroller carries said property 
at $75,000; appellants add an additional 
sum of ^5,000.00 

Capital and surplus over all liabilities $368,108.16 


It is important to remark there are, approximately, 
$781,000 of assets with which to pay the remaining 
sum of, approximately, $376,000 alleged obligations 
which include $83,000 unproven claims. 


Mention has been made above concerning hn item 
of $40,000, which is not included in the official state¬ 
ment of the Comptroller dated March 31, 1937. This 
item represents the accrued interest on notes secured 
on first deed of trust notes on various improved par¬ 
cels of real estate located in this District (sqe para¬ 
graphs XY11 and XX of proposed Bill of Review, pp. 
27 and 29). The appellants discovered on or about 
April 21, 1937, from the official statement of the 
Comptroller’s receiver that this important item is 


arbitrarily omitted from the said statement 
sets. The said item of $40,000 represents the 
interest on notes, belonging to the said bank, 


of as- 
accrued 
in the 
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sum of, approximately, $208,S58.63, secured by first 
deeds of trusts on improved and unimproved parcels 
of real estate, located in this District; that said notes 
are good, well seciired, marketable and of real mone¬ 
tary value (see paragraph XYli of proposed Bill of 
lieview, p. 27). 

The proposed bill of review alleges that the appel¬ 
lants discovered on, to wit, April 21, 1937, that the 
Comptroller’s receiver never credited interest pay¬ 
ments on said notes, as interest, but that such receipts 
of interest have been credited on the face amount, 
or on the principal of the obligation. This practice, 
of course, depreciates the face amount of the assets 
of the bank. 

The proposed bill of review alleges the fact to be 
that the bank is entitled as a credit of, approximately, 
$40,000, accrued interest, but the item is not men¬ 
tioned by the Comptroller, or iiis Deceiver. 

What is the purpose of all this? What is the in¬ 
tention of all this? We can only ascertain by watch¬ 
ing the earmarks of the tracks as they appear in the 
path. 

We have already shown that on July 13, 1934, the 
Comptroller knew that this bank was solvent, but he 
refused to pay the depositors in full. What was his 
purpose ? Did he think that he was helpful to the 
depositors or to the community? His purpose clearly 
was to pile up expenses and to destroy the bank, if 
possible. In July, 1934, the' administrative expenses 
of receivership were, approximately, $60,000. At this 
time, such expenses have swollen to, approximately, 
$140,000. The continuation of the receivership has 
aided and abetted the Comptroller to the extent of 
about $80,000, in his endeavor to destroy the bank. 

The record shows that Comptroller’s receiver has 
paid the depositors 90% long ago. Why does the 
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Comptroller refuse to pay the balance of 1(^%? Is 
it because of his patriotic desire to help the depos¬ 
itors and the community? Or, is it because! of his 
desire to keep the bank in the hands of his receiver, 
and linally, to destroy it, which he will do, unless by 
the intervention of the Court the arbitrary action of 
the Comptroller is stopped. 

I 

In all fairness has not the situation reduced itself 
to about this proposition? The Comptroller claimed 
in 1933 and 1934, that the bank was insolvent. The 
appellant Cooper alleged that the Comptroller ap¬ 
pointed a receiver in order to gratify his enmity to¬ 
ward the appellant Cooper, for having charged him 
with fraud m seeking to sell the prime assets of the 
United States Savings Bank to the newly organized 
Hamilton National Hank. Whether this be true or 
not, the fact remains that the Comptroller ap¬ 
pointed his first receiver of the bank on February 14, 
1934, nearly one year after the passage of the Con¬ 
servation Act, during which time the Comptroller was 
in exclusive control of the bank, without an examina¬ 
tion on the part of the Comptroller of the condition 
of the bank for solvency vei non, as is required by 
the National Banking Laws and without giving the 
three months 7 notice to repair a deficiency, if ^ny, as 
required by law. The further fact remains that the 
Comptroller must have known this bank was jsolvent 
on July 13, 1934, when he asserted that the bank was 
insolvent. 

Counsel for appellees, in their brief (p. 15) assert: 

“Furthermore, assuming, for discussioh only, 
(but not conceding) that there is a possibility 
that ultimately the assets of the bank may, 
upon final liquidation, yield sufficient to pay 
the creditors in full, that is no ground for dis¬ 
charging the receivership and reopening the 
bank. 77 (Italics supplied.) 
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The depositors and creditors have been paid 90% 
of their claims. With the enormous amount of valu¬ 
able assets in the custody of the receiver, it would 
appear there is a firm determination on the part of 
tiie Comptroller to “slow down” in paying tile re¬ 
maining 10% to depositors and creditors. Counsel for 
appellees concede for the lirst time that there is a 
“possibility” that ultimately payment will be made in 
full. We reply that all depositors and creditors could 
have been paid long ago if the Comptroller had desired 
to pay them. 

The Comptroller has vast powers, imperialistic and 
almost absolute, and it should be his pleasure to open 
and not to destroy banks. To save and not destroy 
is a cardinal principle of equity. Should the Comp¬ 
troller be allowed to rutniessiy destroy a perfectly 
solvent institution just because he said it was insolvent? 
Should a tire marshal be allowed to start a tire that 
consumes the forest in order to prove his assertion 
that the forest was on tire? Should an agent of the 
\V atch and Ward Society be allowed to molest the 
children in order to prove that the children had been 
molested? This is tiie character of logic which the 
Comptroller would , apply to this situation. We have 
not thought it wise to prolong this brief in analyzing 
the statements of the Comptroller between September 
30, 1934, and March 31, 193/. We have only analyzed 
the lirst statement and the last, but the proposed bill 
of review contains an analysis of all the statements, 
beginning with paragraph XVII, on page 27, and con¬ 
cluding on page 37. 

In further support of the appellants’ contention that 
the conduct of the Comptroller of the Currency in 
placing the United i States Savings Bank in receiver¬ 
ship was arbitrary and an abuse of discretion on his 
part, the following is taken from pages 42-43 of the 
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74th annual report of the Comptroller of the Currency, 
covering the year ending October 31, 1936, submitted 
to Congress, under date January 5, 1937 (Treasury 
Department Document No. 3083, Comptroller of the 
Currency), pursuant to Section 333 of the Revised 
Statutes, as amended: 

“As indicated in previous reports, there [were 
1,417 national banks, including 10 non-national 
banks in the District of Columbia, placed pn a 
restricted basis on March 16, 1933, the close of 
the holiday, 312 of which were reorganized or 
otherwise eliminated without the appointment of 
conservators. These 1,417 banks had total aisets 
as of December 31, 1952, for the non-conserv)ator 
banks, and as shown by conservators’ first re¬ 
ports of condition, in the sum of $2,687,402^137, 
capital of $198,457,820, borrowed money j of 
$212,627,465, and total deposits of $1,971,960,022. 
Their total unsecured liabilities >vere 
$1,922,698,738, of which $1,520,662,159, or 79.09 
per cent, has been made available to creditors 
in the period from March 16, 1933, to Octobef31, 
1936. ! 

“In reporting on the administration of | the 
1,417 banks, it will be noted the banks have been 
segregated into five major groups: First, banks 
licensed after capital corrections; second, banks 
reorganized by waiver or rehabilitation; third, 
banks reorganized by Spokane sale; fourth, 
banks placed in voluntary liquidation; and fifth, 
banks placed in receivership, plans for reorgan¬ 
ization having been disapproved. 

“The first group, comprising 292 banks which 
were licensed after capital corrections, had un¬ 
secured liabilities at the holiday of $305,638,919, 
all of which had been released to creditors prior 
to October 31, 1936. ! 

“In the second group are 565 banks, with un¬ 
secured liabilities of $594,604,830, which wpre 
reorganized by waiver or rehabilitation. Thpse 
banks have made available to creditors 
$490,367,919, or 82.47 per cent, of the liabilities 
mentioned. Included in this group are 17 ^s- 




sociations, absorbed by other national banks, 
which have released 78.97 per cent of their un¬ 
secured liabilities; 18, absorbed by State banks, 
which have released 87.74 per cent; 282, re¬ 
opened under new charters, wliicli have released 
7/.02 per cent; and the remainder, or 248 banks, 
reopened under their old charters, have released 
88.82 per cent. 

“The third group consists of 257 banks, with 
unsecured liabilities of $882,901,854, which were 
reorganized under the so-called Spokane sale 
plan. These associations have made available 
to creditors $643,515,824, or 72.89 per cent, of 
such liabilities. Twenty-one of the banks were 
absorbed by other associations, releasing 81.84 
per cent, while the remaining 236, which were 
reopened under new charters, have released 
72.68 per cent of their unsecured liabilities. 

“The fourth group is made up of 13 banks, 
with unsecured liabilities totaling $1,343,597, 
which were placed in voluntary liquidation, hav¬ 
ing made available for release 100 per cent of 
such liabilities. 

“The fifth and last group comprises 290 
banks which were placed in receivership follow¬ 
ing disapproval of plans submitted for reorgan¬ 
ization. These banks at the close of the holiday 
had unsecured liabilities of $138,209,538, of 
which amount $79,795,900, or 57.74 per cent, has 
been made available by receivers for release to 
creditors.” 

It will be observed by an analysis of the foregoing 
official report of the Comptroller that the assets of the 
United States Savings Bank were more valuable and 
more highly liquid than any one of the 1.417 banks 
in the United States which were refused licenses to 
reopen at the close of the bank holiday on March 16, 
1933. It will be further observed by the foregoing that 
565 banks, which were reorganized by waiver under 
plans approved by the Comptroller of the Currency 
have paid only 82j47 per cent to depositors and cred- 
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itors, while the United States Savings Bank mere than 
a year ago had paid ninety per cent to its depositors 
and creditors, plus, approximately, $140,000 for receiv¬ 
ership expenses. 

i 

And in addition, there remain in the hands of the 
receiver, as of March 31, 1937, assets of a bobk value 
$741,189.43, which said sum is set forth in the official 
account of the receiver, dated March 31, 1937; and in 
addition thereto should be added the sum of, approxi¬ 
mately, $40,000, which represents accrued interest on 
notes, secured by first deeds of trust on various par¬ 
cels of real estate, located in the District of Columbia 
—which said interest item is improperly omittbd from 
the receiver’s account, dated March 31, 1937, making 
a total of $781,189.43 of assets. ! 

i 

It is important to note from the hereinabove official 
report of the Comptroller to Congress that jhe per¬ 
mitted 282 banks to reopen under new charters, whose 
assets have been sufficient to pay only 77.02% to de¬ 
positors, and 248 banks to reopen under their old char¬ 
ters, while their assets have only been sufficient to pay 
88.32% to depositors. There were 236 banks licensed 
to reopen under new charters on the so-called Spokane 
plan, whose assets have only been sufficient to pay 
77.68% to their depositors. The 290 banks which were 
placed in receivership following disapproval df plans 
by the Comptroller for their reorganization jiad as¬ 
sets only sufficient to pay 57.74% to their depositors. 

From the foregoing, it is not improper to say that 
the Comptroller undoubtedly treated the United States 
Savings Bank as sui generis . Had the Comptroller 
applied the same rule to the 1,417 closed banks that 
he applied to the United States Savings Bank, none 
of them would have been permitted by him to reopen, 
and instead of 290 banks being placed in receivership 
there would have been 1,417 banks in receivership. 

i 

i 
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From the assets of the United States Savings Bank, 
the depositors have received a larger dividend (90%) 
than any bank in the United States which was on a 
restricted basis and licensed by the Comptroller to re¬ 
open. 

The attention of the Court is also directed to the fact, 
as is shown by the foregoing official report of the Comp¬ 
troller to Congress, that 1,127 banks out of the total 
of 1,417 banks, which were permitted to reopen under 
various plans approved by the Comptroller, the assets 
of said banks have been sufficient to pay their depositors 
only an average dividend of 80.42%, while the United 
States Savings Bank, burdened with extraordinary ex¬ 
penses of receivership, has long since paid its depos¬ 
itors 90%, and the remaining 10% could have long ago 
been paid if the Comptroller had not arbitrarily decreed 
otherwise. 

The foregoing is not based upon a mere difference of 
opinion between the appellant, Wade H. Cooper, and J. 
F. T. O’Connor, Comptroller of the Currency, but the 
same is based upon the official report of the Comptroller 
of the Currency to Congress, pursuant to Section 333 
of the Revised Statutes, as amended. 

Respectfully submitted, 

LEVI H. DAVID, 

; Investment Building, 

Washington, D. C., 
Attorney for Appellants. 
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IN THE 

Untfeb States Court of ^ppcajs 

FOR THE DISTRICT OF COLUMBIA. I 

! 

October Term, 1935. 


No. 6605. 

UNITED STATES SAVINGS BANK, a Corporation, 
and VI ADE H. COOPER, Appellants , ; 

v. I 

HENRY MORGENTHAU, JR., Secretary of the treas¬ 
ury; J. F. T. O’CONNOR, Comptroller of the Cur¬ 
rency, and CARTER B. KEENE, Receiver pf the 
United States Savings Bank, Appellees. 

Appeal from the Supreme Court of the District of 

Columbia. 

i 

REPLY BRIEF FOR THE APPELLANTS. 

ARGUMENT. ! 

L | 

The Comptroller of the Currency Has No Authority in 
Law to Compute Interest on Dividends Paic^ or to 
Be Paid to Creditors of a Solvent Bank, Which 
He Has Placed in Liquidation, Arbitrarily and 
Capriciously and Which Was Not Insolvent at the 
Time of the Appointment of the Receiver. 

Having respect and consideration for the amelnities 
of both space and time, the appellants will devote only 
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so much effort by way of answer to the appellees' 
brief, as in their judgment will effectually dissipate 
certain erroneous 1 impressions and inferences therein 
sought to be created. The Appellees’ brief is replete 
with many obvious inaccuracies and misconceptions, 
both of fact and law. These, however, will be put aside, 
because it is felt that in our main brief we have cov¬ 
ered the situation so completely that further discus¬ 
sion becomes unnecessary. 

There is, however, one contention advanced by the 
Comptroller, which, in deference to the seriousness of 
the matters here to be considered cannot be permitted 
to pass unnoticed. We refer to his proposition, that 
the bank is insolvent, because under the law he is in 
duty bound to compute and pay interest on dividends 
to its deposit creditors. In support of such erroneous 
contention the Appellees say (their brief, p. 6): 

“Even if it be assumed that the assets would ul¬ 
timately liquidate the estimated values set forth 
in said statement of the receiver, interest at the 
legal rate accrues from the date of the bank’s 
suspension, and such interest, when computed in 
the instant case and added to the amount of prin¬ 
cipal of the obligations of the United States Sav¬ 
ings Bank to its creditors, discloses that the assets 
will not satisfv said obligations bv pavment in 
full.” 

On pages 23 and 24 of their brief will be found a pur¬ 
ported “Analysis” of the bank’s condition as of March 
31 and June 30,1935, respectively (original statements 
of receiver, marked Exhibit “A” and “B”, will be 
found in the “Addition to the Record per stipulation 
of Counsel”). In referring to the statement of March 
31, 1935, said “Analysis” describes this item as fol¬ 
lows : 
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“ Interest due creditors to March 31, 1935, at 
legal rate $162,269.53.” 

i 

In the statement of June 30, 1935, this item appears: 

“ Interest due creditors to June 30,1935, at legal 
rate $170,427.40.” j 

The following appears on page 24 of the Appellees’ 
brief: | 

i 

“The Receiver’s statements of condition fpr the 
periods ending March 31, 1935, and June 30, 1935, 
do not include the computation of interest which 
the law requires the Comptroller to pay pn all 
proved claims.” 

j 

It will be conceded that there is respectable author¬ 
ity to the effect, that where a bank fails, or refuses to 
pay on demand and is in default, the Comptroller may 
pay interest at the legal rate to its creditors. It will 
not be conceded, with respect to the appellant bank, 
that it was or is in default or w^as or is insolvent. 
Neither will it be conceded that there is any right or 
duty vested in or imposed upon the Comptroller, un¬ 
der the law, to pay interest to creditors of this bank. 

Let it be assumed for the purpose of argument only, 
that in the instant case the Comptroller is lawfully 
required to confute and pay such interest. Against 
this assumption, and from his own analysis, there 
must be interposed the objection that the Comptroller 
is in error in the method of his computation. The al¬ 
lowance of interest rests in rem and not in persdnam. 
In the case of an insolvent bank interest if payable at 
all, may be made only from its assets. Chemicall Na¬ 
tional Bank v. Armstrong, 59 Fed. 372, 379 (U. S. C. C. 


i 

i 
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A. 6th Cir.). When a bank becomes insolvent its debts 
to its depositors ripen into maturity. 'When a bank is 
no longer able to pay its obligations within a reason¬ 
able time, there remains nothing for the depositors 
but a claim for their debts to be made out of its assets. 
The theory of the law is, that the relation between the 
bank and its depositors is changed, by insolvency, from 
that of debtor and creditor to debtor and claimant. 
Patent v. American National Bank (Colorado), 53 L. 
K. A., 693, 694. Now, generally speaking, if the Comp¬ 
troller computes interest from a period beyond the 
date of the bank’s suspension, it is an unlawful act be¬ 
cause lie has no right to do so. The rule is, that if 
interest may be computed at all, and each case must 
depend upon its own circumstances (National Bank of 
the Commonwealth v. Mechanics National Bank, 94 
U. S. 43S), it must be computed from the date when 
demand was refused to the day when the Comp¬ 
troller lawfully intervened. As it has been pointed 
out, interest is recoverable only in rem. This means 
that if interest is to be paid, it must come out of 
the bank’s assets and may not be recovered from the 
stockholders. Such interest may be computed only to 
the date of the vesting of title of the assets in the re¬ 
ceiver. Upon this very point, in Chemical National 
Bank v. Armstrong, supra, Judge Taft (later Chief 
Justice of the United States) said: 

“The amount of the claim as proven is a mere 
measure of the creditors right and interest in the 
fund realized from the assets. The claim as 
proven is a claim in rem and not in personam. 
This may be illustrated in respect to interest. As 
against the insolvent bank the debt of the creditor 
continues to bear interest. As aaainst the assets , 
interest is calculated only to the date of the sus- 
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pension and the resting of the title of the assets 
in the receiver. White v. Knox, 111 U. S. !7S4, 4 
Sup. Ct. 686; Richmond v. Irons, 121 U. S. 27, 64, 
7 Sup. Ct. 788; Warrant Finance Cods easel 4 Ch. 
App. 643; In re Joint-Stock Discount Co., 5 Ch. 
App. 86. 

It is true that if the assets are more than suf¬ 
ficient to pay all debts, then the creditors fire al¬ 
lowed dividends to pay the interest due * * 
but in the measuring of the share of each creditor 
in the fund, interest beyond the date of suspension 
is not calculated * * *.” (Italics ours) 


i 


As Chief Justice Waite said in White v. Knox, 111 
U. S. 784, 788: 


“The business of the bank must stop when in¬ 
solvency is declared. * * * No new debt can 

be made after that. The only claim the Comp¬ 
troller can recognize in the settlement of the af¬ 
fairs of the bank are those which are shown bv 
proof satisfactory to him or by adjudication of a 
competent court to have had their origin in Some¬ 
thing done before insolvency. It is clearly his 
duty, therefore, in paying dividends, to take the 
value of the claim at that time as the basis of dis¬ 
tribution.’’ 


See also: 

i 

American Nat. Bank v. Williams, 101 Fed. 943, 
947; Peoples Nat. Bank v. Payne, 26 F. (2d) 
208, 209 (C. C. A.); Anderson v. Missouri 
State Life Ins. Co., 69 F. (2d) 794, 799; 
Kershaw v. Jenkins, 71 F. (2d) 647, 650 (C. C. 
A.) 

' i 

From the foregoing, we conclude that, in all events, 
and, even admitting for the purpose of argument |only, 
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the lawfulness of the Comptroller’s position, the com¬ 
putations, as they appear in the Comptroller’s pur¬ 
ported “Analysis” of the two statements, are patently 
wrong, because he has computed interest from the date 
of the bank’s suspension up to and including June 30, 
1935, when under the law he should have computed the 
interest, only to the date of the appointment of the 
receiver. 

While what we have just said, with respect to in¬ 
terest has been directed to those cases where interest 
is properly allowable, we say now, that with respect 
to the condition of the appellant bank, there is neither 
rhyme, reason nor excuse in law or in fact for the 
Comptroller to assert that he must allow interest. In 
all of the cases, we have been able to find, it appears 
that heretofore the payment of interest out of the as¬ 
sets of insolvent banks, has been vigorously resisted by 
the Comptroller. In each instance the Comptroller has 
interposed this and that reason why interest should 
not be allowed. This practice of opposing interest, has 
been followed by the Comptroller’s office for so long 
that it may now be regarded as a fixed policy of his 
office. May it not be pertinent to inquire now, why at 
this particular time, and with respect to this particular 
bank, the Comptroller abandoned this established 
policy of his office, and has become so insistent that he 
must pay interest ? And why does he now say, that by 
adding interest to the principle debts of this bank “its 
assets will not satisfy such obligations by payment in 
full”, unless it is to avoid the effects of his own re¬ 
ceiver’s statements and reports, which indicate that 
this bank was and is solvent. The sworn answer of 
the Comptroller (R. 9, et seq.) is silent as the grave 
upon the question of interest, nothing therein being 
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said to indicate that he entertained any ideaiwith re¬ 
spect to the allowance of interest to the depositors. 
But now in his brief for the first time in thijS Court, 
he raises the point, and then only by argument. 

In the several Receiver’s reports (made under the 
direction of the Comptroller) of the condition of this 
bank, no intimation whatsoever has been given to the 
creditors that they are to be allowed interest. It is 
indeed strange, if the Comptroller had had in mind, 
from the first that interest would be allowed to credi¬ 
tors, that, at least, some intimation of that fact would 
have been made manifest long before now in these 
reports. The Receiver’s reports are the only medium 
through which the creditors of this bank can obtain 
any information as to their future prospects for the 
return of their money. An examination of these re¬ 
ports fail to indicate any promise or hope to| the de¬ 
positors for interest. 

If, therefore, the position of the Comptroller, now 
taken in his brief, be considered as at all indicative of 
his whole position toward this bank, the truth of the 
allegations of the amended and supplemental j bills of 
complaint, to the effect, that these Receiver’s state¬ 
ments were prepared with the express purpose of mis¬ 
leading and deceiving the depositors, becomes more 
and more self evident. 

Reverting to the Comptroller’s 4 ‘Analysis’’ of the 
condition of the bank as of March 31, 1935, we Isuggest 
that a comparison be made of the “Analysis” ydth the 
Receiver’s Statement for the same period. When 
such a comparison is made it will be found tjhat the 
figures and statements contained in the “Analysis” 
and those contained in the statement for that! period 
can not be reconciled. 


It may not be out of order at this point to suggest to 
tlie Court that from an inspection of the two state¬ 
ments (Exhibit “A - ’ and Exhibit “B”) it will be found 
that the expenses incurred by the Comptroller in this 
bank during the period of Conservation and Receiver¬ 
ship are as of March 31 , 1935 , approximately 
$.112,000.00, or §12,000 more than the capital structure 
of the bank. Of course, this part of the bank’s assets 
is gone, but we feel it is only fair to say that this fact, 
standing by itself, indicates just another of the arbi¬ 
trary, capricious and unlawful acts of the Comptroller 
with respect to this little institution. 

If there be any doubt in the mind of this Court as 
to the arbitrary and capricious action of the Comp¬ 
troller, we believe it will be readily dissipated by re¬ 
ferring again to the enormous interest charges com¬ 
puted as of June 80,1935, in the amount of $170,427.40, 
which the Comptroller now argues will have to be paid. 
It is inconceivable under the circumstances that the 
Comptroller can have any excuse at all for his posi¬ 
tion, in allowing interest of $70,427.40 more than the 
bank’s capital, unless it be, that finding himself faced 
by his own inconsistencies, he, like the ‘‘fictional” 
drowning man, grasps at this interest straw to save 
himself and his office from the possible humiliation of 
having their actions reversed. Indeed there can be no 
justification in law for this added burden. The asser¬ 
tion is ventured that not until this action was com¬ 
menced did the Comptroller’s office have the faintest 
idea of adding this interest charge to the obligations 
of this bank. 

It must be borne in mind that this bank was in the 
hands of a Conservator for a period of approximately 
one year. The provisions of the Conservation Act do 
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not contemplate that interest shall be paid to deposi¬ 
tors. Rickman v. First Methodist Episcopal \ Church 
of C oiling wood, N. J., 76 F. (2d) 344, 346,j (C. C. 
A.) This, of course, raises a new question of law, 
which we believe has no part in this appeal. We like¬ 
wise believe that the question of interest, or ilo inter¬ 
est, whether it is allowable or not, or if at ill, then 
from what time and between what periods it may be 
computed must be left for another occasion. While we 
have given the court our views with respect to this 
question we respectfully urge, that upon the ^tate of 
the present record the question of interest can be given 
no consideration. We submit that the Comptroller of 
the Currency is without power or authority to; add or 
pay interest charges to or on claims against a j solvent 
bank, unlawfully in liquidation, when to do sq would 
destroy the bank’s capital and surplus, merely in order 
to serve his purposes and to sustain his position that 
the bank was and is insolvent. i 

i 

Respectfully submitted, 

PHILIP H. MARCUM, j 
THOMAS E. RHODES, j 
Attorneys for the Appellants. 
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United States Savings Bank, a corporation,! and 
Wade H. Cooper, Appellants , 


v. 


Henry Morgenthau, Jr., Secretary of the Treasury, 
J. F. T. O’Connor, Comptroller of the Currency, 
and Carter B. Keene, Receiver of the [United 
States Savings Bank, a corporation, Appellees. 


MEMORANDUM OF APPELLEES IN OPPOSITION 

to 

“Motion of Appellants for Review, Reverse and!to Va¬ 
cate Final Decree, Affirming Decree of the | Lower 
Court, Dated October 21, 1935, in Equity No. 
57,344, and Affirmed by this Court on July 20,1936, 
for Errors of Fact Apparent Upon the Face of the 
Record, or for Errors and Conclusions of Fact by 
this Court, Based Upon the Facts Apparent^ in the 
Face of the Record. ,, 


i 

Appellees submit that the motion of appellants to 
review, reverse, and to vacate the final decree:in the 
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above-entitled cause should be denied for tli follow¬ 
ing among other reasons: 

1. The opinion and decision of this honorable 
court in the above-entitled cause were rendered 
and entered on July 20, 1936. Accordingly, the 
motion is not within the time required by Rule 
XXIV of this court, and furthermore, the term 
during which said opinion and decision were ren¬ 
dered and entered has, of course, long since ex¬ 
pired. 

2. The foregoing motion of appellant is the 
third motion filed in this court to reopen said 
Cause No. 6605 and to set aside and reverse the 
decision therein rendered, and in that connection 
the records of this court will show that: 

(a) Appellant filed on August 6, 1936, in said 
Cause No. 6605 his 44 Motion for Reargument, or, 
in the alternative, reversal of the opinion and 
judgment and stay of mandate.” Said motion was 
denied on August 17, 1936. 

(b) Appellant filed on May 21, 1937, in said 
Cause Xo. 6605 his motion to recall mandate and 
vacate decree, or, in the alternative, to be allowed 
to file bill of review in trial court. Said motion 
was denied on September 7, 1937. 

3. In addition to the foregoing motions filed in 
this court to vacate and set aside the judgment of 
this court of July 20, 1936, in said Cause No. 6605, 
Appellant Cooper sought to obtain a review of the 
case by the Supreme Court of the United States 
by filing a petition for writ of certiorari, same 
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being Xo. 502 of the October Term of 1936. The 
petition was denied December 7, 1936 (299 U. S., 
605). | 

i 

Thereafter, he filed in the Supreme Courj; his 
“Petition for Rehearing of the Petition for Writ 
of Certiorari to the United States Court of! Ap¬ 
peals for the District of Columbia.’’ The qourt 
permitted the petition to be filed and after;con¬ 
sideration of same denied rehearing under date 
of May 3, 1937 (301 U. S. 713). | 

4. From the foregoing it appears that the [mat¬ 
ters relating to the insolvency of the United States 
Savings Bank, embraced within the scope of said 
Cause No. 6605 have, in that cause alone, been 
passed upon by the trial and appellate courts six 
times prior to the filing of appellants’ peiiding 
motion to reverse and vacate this court’s decree. 

j 

5. The subject matter of the pending motion of 

appellant in said Cause Xo. 6605, relates tq the 
alleged solvency of the United States Sayings 
Bank and constitutes reiteration of his contentions 
in that respect heretofore determined adversely 
to appellant in said Cause No. 6605 and also iy the 
previous litigation filed by appellant and appear¬ 
ing of record in this court in Xo. 6202 of the April 
Term of 1934. | 

This previous litigation is reviewed at length in Xo. 
6976 now pending in this court and awaiting decision, 
wherein appellant sued appellees therein for damkges 
in connection with the closing and the refusal 1 6 re¬ 
open said United States Savings Bank. For a reyiew 
and summary of said previous litigation, see appellees ’ 


i 

i 
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main brief and also appellees’ brief in “Response to 
‘Reply Brief for Appellant,’ ” filed in said No. 6976. 

Respectfully submitted, 

George P. Barse, 

George B. Springstox, 

Attorneys for J. F. T. O’Connor , 
Comptroller of the Currency. 

J. Bruce Kremer, 

Herbert M. Bingham, 

Bruce A. Low, 

H. Donald Kistler, 

Attorneys for Receiver of United 
States Savings Bank. 
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(Hntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 

1 

January Term, 1936. 


No. 6605. 


United States Savings Bank, a Corporation, and 
Wade H. Cooper, Appellants , 

v. 

Henry Morganthau, Jr., Secretary of the Treasury; 
J. F. T. O’Connor, Comptroller of the Ctirrency, 
and Carter B. Keene, Receiver of the! United 
States Savings Bank, Appellees. 


MOTION FOR REARGUMENT, OR, IN TfiE AL¬ 
TERNATIVE, REVERSAL OF THE OPINION 
AND JUDGMENT AND STAY OF MANDATE. 


Come now appellants, United States Savings iBank, a 
Corporation and Wade H. Cooper and pray fort 

i 

(a) A rehearing and reargument in the above en¬ 
titled cause, or in the alternative, 

(b) Reversal of the opinion and judgment. 


i 
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In support of the foregoing appellants state: 

1. That this Honorable Court has decided the instant 
case upon the merits rather than upon the question of 
tiie right of the appellants to maintain their suit against 
the Comptroller of the Currency. 

2. That this Honorable Court has assumed to deter¬ 
mine and decide this case upon certain factual matters, 
and questions of law arising therefrom, not presented 
bv the record. 

3. That this Honorable Court in deciding this case 
on the merits and in concluding that the action of the 
Comptroller in appointing a receiver for the appellant 
bank was not arbitrary, capricious or in fraud of the 
appellant's rights, denies to appellants their right, to 
prove by positive evidence, in open court, the allega¬ 
tions of the bill of complaint that such action was arbi¬ 
trary, capricious and in fraud of appellant's rights. 

4. That this Honorable Court by its opinion and judg¬ 
ment denies to appellants their right to invoke the “due 
process” clause of the Fifth Amendment to the Con¬ 
stitution of the United States. 

5. That this Honorable Court, by its opinion and 
judgment, has considered and weighed the evidence 
whereas appellants have been denied any opportunity 
to testify or to introduce evidence. 

6. That this Honorable Court has been led into error 
by the erroneous procedure had in the lower court, 
whereby appellees were permitted to inject new issues 
into this case by the way of answer and, after the en- 
swer was so filed^ and the cause was at issue, were per¬ 
mitted to file a motion to dismiss. 

7. That this Honorable Court has weighed testimony 
and evidence, introduced in a separate and entirely dif¬ 
ferent case, involying different parties and distinct is- 
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sues, and has made such evidence a determinative fac¬ 
tor in its consideration and judgment in the instant 
case, whereas, appellants have been denied all oppor¬ 
tunity to introduce any testimony or evidence in the in¬ 
stant cause. j 

8. That this Honorable Court, in ruling on the cor¬ 
rectness of the acts of the lower Court, in granting the 
motion to dismiss the bill of complaint, has considered 
the testimony and evidence in the record in Cooper v. 
Woodin, 63 App. D. C. 311; 72 F. (2d) 179, which; said 
record was incorporated in the record in the instant 
case by appellees in their answer, by reference,; and 
which erroneously has been made a part of the record 
in this case. 


9. That this Honorable Court has considered, Erro¬ 
neously, and determined the instant case upori its 
merits, whereas the only issues presented for cohsid- 
eration are questions of procedure, that is: 

(a) Whether or not the trial court erred in grafting 
appellee’s motion to dismiss appellant’s bill of pom- 
plaint. 


(b) Whether or not the trial court erred in denying 
appellants leave to file a supplemental bill of com¬ 
plaint. | 


The trial court erred in granting appellee’s motion 
to dismiss the original bill of complaint because the! said 
bill of complaint stated a valid cause of action. jThe 
basis of appellant’s bill is, that a receiver was! ap¬ 
pointed for the bank “without warrant of law arid in 
contravention of the purport and intent of the Bank 
Conservation Act, and was made by the defendant 
J. F. T. O’Connor, arbitrarily, wantonly and ipali- 
ciously, in an attempt to utterly ruin and destro^ the 


i 

i 


! 


i 
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plaintiff, the United States Savings Bank, and the 
plaintiff Wade H. Cooper. ” This statement of ulti¬ 
mate fact was a material and necessary allegation and 
was supported by the statement of primary fact, that 
the appointment of such receiver was made without 
any notice to the United States Savings Bank, at a 
time when this bank was perfectly solvent. 

The trial court was in error in entertaining and 
granting the motion to dismiss the bill of complaint 
after appellant’s answer had been filed bringing into 
the controversy, some of the substantial averments of 
the bill and injecting new issues. 

The reasons for appointing a receiver are stated by 
the Comptroller, in his answer, to be as follows (R. 27): 

1. Pendency of indictments against appellant Cooper 

(Re: Commercial National Bank). 

2. Uncertainty as to time of ultimate disposition of said 

indictments. 

3. Insolvency of bank. 

mi 

The arbitrary and personal attitude of the Comp¬ 
troller is reflected in the statement of his reasons for 
appointing the receiver. A bank can not be thrown 
into receivership, by virtue of any illegal action of its 
officers and directors, until the violation is determined 
and adjudged by a proper court “in a suit brought for 
that purpose by the Comptroller of the Currency in his 
own name.” Therefore the Comptroller was arbitrary 
in throwing the bank into receivership because of any 
action of appellant Cooper, unless and until, the Comp¬ 
troller had brought a suit against him in his own name 
and the court had adjudged him guilty of a violation 
of the banking laws. (12 U. S. C. 93) 
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Furthermore the original bill of complaint contains 
allegations of primary and ultimate facts, with respect 
to the motive actuating the Comptroller in appointing 
the receiver, which appellees do not deny and ijt was 
error on the j^art of the trial court to dismiss the bill 
after the answer was filed admitting these certain alle¬ 
gations. The allegations of the bill that appellant] bank 
was thrown into receivership because of the personal 
attitude of the Comptroller toward the appellant 
Cooper are sufficient allegations of arbitrary actions 
on the part of the Comptroller to make a primal facie 
case , particularly when such allegations are affirma¬ 
tively admitted in appellee’s answer (R. 27). The al¬ 
legation of fact with respect to solvency of the j bank 
also state facts sufficient to prevent the bill from being 
dismissed for want of equity. 

The original bill of complaint was filed June!28th, 

1934. The answer of the Comptroller, which included 
a motion to dismiss, was filed July 14th, 1934. Oh July 
20, 1934 the two other appellees adopted such answer, 
by reference, as their own. On June 18th, 1935 appel¬ 
lants moved the court for leave to amend their bill of 
complaint and their motion was denied on June 28th, 

1935. On July 18th, 1935 appellants moved for leave 

to file a supplemental bill of complaint in order to plead 

newlv discovered matter and to raise a constitutional 
* 

question. On September 30, 1935 the appellees filed a 
motion to dismiss the bill of complaint. On October 21, 
1935 the motion for leave to file the supplemental bill 
was denied and at the same time appellees motion to 
dismiss the bill of complaint was granted and appro¬ 
priate orders were entered accordingly. 

It is within the discretion of the court, under Equity 
Rule 28, at any time before the hearing, to entertain 
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a motion to dismiss a bill of complaint for want of 
equity. This rule, however, contemplates that such mo¬ 
tion to dismiss, for want of equity or insufficiency 
shall be made before the answer is filed. United States 
v. Railway Employee’s Department, A. F. L. 286 Fed. 
228, 230; White v. Federal Radio Co., 29 Fed. (2d) 113. 

Equity Rule 34 provides that: “The cause shall be 
deemed as issue upon the filing of the answer.” Func¬ 
tionally, under the general Equity Rules, the demurrer 
remains as the motion to dismiss and its function is to 
demand the judgment of the court with respect to 
whether or not a defendant shall be compelled to an¬ 
swer the bill or certain parts thereof. Farley v. Kitt¬ 
son, 120 U. S. 303. If the answer has been filed the mo¬ 
tion to dismiss is unnecessary for the reason that if 

* 

the answer has been filed the cause is at issue. In the 
instant case the answer contained a motion to dismiss. 
The second motion to dismiss, ipso jure, became 
merged with the answer and the matters contained 
therein could be raised only upon the trial of the cause. 
Not only must the motion to dismiss be made before 
the answer but the rule is, that the cause must go to 
hearing, unless such motion is founded upon the abso¬ 
lutely clear proposition that, taking the allegations to 
be true, the bill must be dismissed at the hearing. 
O’Keefe v. City of New Orleans, 273 Fed. 560; Affd. 
280 Fed. 92. 

It is a rule of general acceptance that a cause should 
go to answer and proof and not be disposed of on mo¬ 
tion to dismiss where a doubtful question braised by 
the pleadings, United States v. Railway Employee’s 
Department, A. F. L. supra. The same is true where 
important and far reaching questions are raised by the 
bill of complaint. Shredded Wheat Co. v. Kellogg Co., 
26 F. (2d) 284. 



In the instant case appellees have not rested their 
motion to dismiss on the sufficiency (or insufficiency) 
of the bill but relied upon affidavits and exhibits filed 
in their answer, which bring into controversy &ome of 
the substantial averments of the bill and which, in addi¬ 
tion, raise new issues. It is therefore submitted that 

.1 

the motion to dismiss the bill of complaint upon the 
grounds as set forth therein should not haVe been 
granted by the lower court. 


n. I 

i 

It was reversible error on the part of the lower 
court to refuse appellants leave to amend or to supple¬ 
ment their bill of complaint, when at the same time, it 
granted appellee’s motion to dismiss the bill after an- 

i 

swer. The general principle of law as stated in Schind¬ 
ler v. S packman, 16 F. (2d) 45, is that, if the! bill of 
complaint states facts sufficient to constitute a cause of 
action, though the facts are imperfectly statedj a mo¬ 
tion to dismiss should be denied, but if such motion is 
granted, because of failure to state a cause of action, 
leave must be granted to amend unless the bill is incur¬ 
ably defective. 

The allegations of the bill that appellant baiik was 
thrown into receivership because of the personal atti¬ 
tude of the^Comptroller toward appellant Cooper (R. 
7) which not denied in the main body of the an¬ 
swer (R. 15) and which were specifically admitted in 
“Exhibit C” annexed to the answer (R. 27) is suffi¬ 
cient allegation of arbitrary action on the parti of the 
Comptroller to state a cause of action and to prevent 
the bill from being incurably defective. This brings the 
bill of complaint squarely within the general principle 
of law, as above stated. It is inconceivable that, in the 
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face of the admission of the truth of the averments of 
the original bill that the Comptroller’s actions were 
arbitrary, malicious and wanton, which admissions are 
made to appear in the answer as well as in appellee’s 
motion to dismiss, the lower court could have taken any 
other view of the situation but that such allegations 
were well pleaded. 

Under the peculiar circumstances of this case leave 
to amend or supplement the bill of complaint should 
have been granted. 

III. 

IN GENERAL. 

It is respectfully submitted that the opinion and 
judgment of this court should be reversed for the fol¬ 
lowing apparent errors of law: 

(a) The lower Court was asked by Appellees, to take 
judicial notice that a plan to reopen the appellant bank 
had been submitted by the appellant Cooper and that 
the Court had sustained the refusal of the Comptroller 
to approve the plan and that such refusal had been 
affirmed by this Honorable Court May 18, 1934 (R. 5) 
Cooper v. Woodin, supra. 

The attention of this Honorable Court is invited to 
the fact that 244 pages of the record in Cooper v. 
Woodin, supra, containing testimony and evidence, not 
properly a matter of pleading, were made a part of the 
defendant’s answer, as is evidenced by the following 
(R, 12): 

“In this connection defendant here refers to the 
pleadings and record in Equity cause No. 56143 
and adopts said proceedings by reference as a part 
of this answer, and prays the court to take judicial 
notice of said proceedings and to consider the 
same as a part of this answer.” 
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It is apparent that this Honorable Court iji formu¬ 
lating its opinion and judgment has considered matters 
and evidence presented by that record. In its opinion 
this Honorable Court states that “It is disclosed by the 
record in that case”. In addition, this Honorable Court 
has stated in its opinion that “the presumption of cor¬ 
rectness attending* the determination of the Comp¬ 
troller” was not overcome. Such presumption is per¬ 
tinent only with respect to the weight or sufficiency of 
evidence. If the bill failed to state primary and ulti¬ 
mate facts to raise a justiciable issue the bill is of 
course subject to dismissal and the presumption of cor¬ 
rectness is not pertinent. Appellants contend that the 
receiver was arbitrarily appointed. If the bill con¬ 
tains any allegation of facts to support sucbj conten¬ 
tion, appellants are entitled to a hearing. If upon a 
full hearing, the evidence is insufficient to meet the 
burden of proof thrown upon appellants, by the pre¬ 
sumption of correctness attending the action of the 
Comptroller as an administrative official, then a decree 
should be entered against appellants. However, it is 
submitted that it is reversible error to consider upon 
a motion to dismiss, in this case, the evidence intro¬ 
duced in Cooper v. Woodin, which case involved, as it 
did, different parties and distinct issues, and to deter¬ 
mine this cause on the merits while denying the appel¬ 
lants an opportunity to introduce any evidenc^ or tes- 
timonv on the merits. 

* i 

(b) This Honorable Court in its opinion says 

“It is contended by the appellant’s statement of 
the condition of the bank’s assets that thejbank is 
now solvent. Their computation, however, ex¬ 
cludes from consideration the interest which has 
accrued upon the debts of the bank since the date 
when the receiver took possession of it.” j 
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It is respectfully submitted that the question of in¬ 
terest has no place in this court’s decision. The ques¬ 
tion of interest is not a matter of record. It was in¬ 
jected into this case for the first time by appellees in 
their brief (P. 6) and again at page 23, where, under 
the heading 4 4 Analysis of Condition as of March 31, 
1935’' this item appears 4 4 Interest due creditors to 
March 31, 1935, at legal rate $162,259.55”. The atten¬ 
tion of the Court is most respectfully invited to the 
4 ‘Addition to record per stipulation of counsel” and 
specifically to the 4 4 Statement of condition of the 
United States Savings Bank for the quarterly period 
ending March 31,1935” and to the fact that nothing ap¬ 
pears on that statement with respect to the computa¬ 
tion of interest.! In appellants brief filed in the main 
cause, in reply to appellee’s brief, the attention of this 
court was invited to this injection of this extraneous 
matter. There is was said, in effect, that the question 
of interest was not properly before the court—that the 
interest question must be left for another occasion, and 
“that upon the state of the present record the question 
of interest can He given no consideration.” This court 
has held, by its opinion, that interest may be computed 
upon the debts of the bank since the date when the re¬ 
ceiver took possession of it. This ruling is in direct 
conflict with the law with respect to the allowance of 
interest in receiverships, as is announced in the decided 
cases. 


Thomas v. Western Car Co., 149 U. S. 95. 
Grand Trunk By. Co. v. Central Vt. By. Co. 

(CCA) 91 PT569. J 

Solomon v. Am. B & L Ass r n, 116 F? '676 (CCA). 
State TrAst Co. v. Kayisas City P & G. B. Co., 
129 F/155, 458. 
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(c) This Honorable Court has confused the legal 
principles applicable to collateral attacks on the valid¬ 
ity of the appointment of receivers and collateral at¬ 
tacks on the correctness of stock assessments, by stock¬ 
holders, with the legal principles applicable to a direct 
attack on the validity of the Comptrollers determina¬ 
tion or satisfaction, with respect to insolvency, and a 
direct attack on the validity of a receivers appointment. 
The Comptroller’s decisions on insolvency and the va¬ 
lidity of the receivers appointment are impervious to 
collateral attack by stockholders, resisting assessments 
on capital stock, but are open to judicial scrutiny in a 
direct attack for error of law, fraud, or mistake. Smith 
v. Brown, 187 U. S. 637. The cases cited by t^iis Hon¬ 
orable Court, in its opinion, fall into the class of collat¬ 
eral attacks on the Comptroller or Receiver with the 
exception of Washington National Bank of Tdcoma v. 
Eccoles, 57 Fed. 870, which was a direct attack but the 
bank was clearly insolvent because it was in liquida¬ 
tion at the time. 

(d) It is respectfully submitted that in so fajr as the 

two questions really presented by the record are con¬ 
cerned, this court has disposed of the same in the most 
summary manner. With respect to the actioii of the 
lower court in dismissing the bill of complaint the 
opinion recites: ; 

i 

“In our opinion the lower court was rights in dis¬ 
missing the bill of plaintiffs for want t>f sub¬ 
stance. ’ ’ i 

| 

With respect to the lower courts refusal to permit ap¬ 
pellants to file an amended bill, this is dismissed with 
the bare statement that: 
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“In our opinion, however, this ruling of the court 
was not erroneous.” 

With respect to the action of the lower court, in deny¬ 
ing appellants the right to file a supplemental bill al¬ 
leging new and after discovered matter, this court is 
silent. 

In view of what has been said hereinbefore with re¬ 
spect to the procedural errors on the part of the trial 
court it is submitted that the opinion and judgment of 
this Court should be reversed. 

(e) If appellants be not mistaken in the examination 
of this Honorable Court’s opinion and judgment, the 
inference is inescapable, that this Honorable Court 
has assumed that there is or can be no proof to sub¬ 
stantiate petitioner’s allegations of comptroller’s ar¬ 
bitrary, capricious and fraudulent action. With this 
in mind, appellants feel, that the seriousness of the 
matter here presented is so great that in justice to all 
it may not be ill-advised to say that if these appellants 
were afforded a hearing in open court they would offer 
in substantiation of their claim proof of certain arbi¬ 
trary acts of the Comptroller which are set forth here¬ 
inafter in the Annex to this motion. 

CONCLUSION. 

Appellants respectfully submit that this Honorable 
Court should grant this motion for reargument, or in 
the alternate, reverse the opinion and judgment. 

In event, however, that this Honorable Court should 
overrule this motion, appellants move that the man¬ 
date of this Court be stayed for a period of three 


months from the day of the order of denial, ill order 
that appellants may perfect their petition for! certio¬ 
rari to the Supreme Court of the United States. 

| 

Respectfully submitted, 

Philip H. Marcum, j 
Thomas E. Rhodes, 

Attorneys for Appellants. 












14 


ANNEX. 

Arbitrary Acts. 

1. Refusal of the Comptroller to permit appellant 
Cooper to deal with the depositors for a reopening of 
the Bank. 

2. The attempt to wreck the bank by a sale of its 
prime assets to the Hamilton National Bank, and the 
marking down of the assets of the Savings Bank in or¬ 
der to justify a receivership. 

3. Arbitrarily wiping out $416,000.00 of ‘‘unaccept¬ 
able assets”. 

4. Rejecting appellant Cooper’s plan to pay deposi¬ 
tors 65 per cent cash in the summer of 1933; to pay the 
dividends if necessary for five vears and then, if neces- 
sary, the stockholders pay 100 per cent assessment. 
This plan was far superior to the plan of the Comptrol¬ 
ler. He represented to this court that the Cooper plan 
required the depositors to furnish $159,000.00 of new 
capital for the bank. This was absolutely untrue, as 
the payment of 90 per cent, to date, to depositors, now 
shows it to be. 

5. The result of the failure to approve the plan, ac¬ 
cording to the report of the Receiver, June 30, 1936, is 
that $118,000.00 has been disbursed in Receivership ex¬ 
penses. Dividends of not less than $100,000.00 which 
could easily have been earned, have been lost to the de¬ 
positors by this receivership. The Comptroller arbi¬ 
trarily refused to approve the Cooper plan to reopen 
the bank even after a majority of the depositors had 
approved the plan in writing. 

6. The hostile and arbitrary attitude and actions of 
the Comptroller are best shown by the following; after 
Mr. Justice Bailey had refused to approve the Cooper 


plan, and while the case was pending on appeal in this 
Honorable Court, appellant Cooper begged and pleaded 
with the Comptroller to agree upon a plan to reopen 
the bank, but without any success whatever. Appellant 
Cooper then begged and pleaded that the Conservator 
be allowed to open 44 Trustee accounts” and let the de¬ 
positors have access to 65 per cent of their money, but 
the Comptroller refused to do so. Yet he contends that 
he appointed the Receiver in order to release theimoney 
to the depositors. As early as December, 1933, appel¬ 
lant Cooper urged the Comptroller to reopen the bank, 
but the only answer was that “it was contrary! to the 
policy of the office to consider any plans pendingi litiga¬ 
tion”. In January, 1934, the appellant persisted in his 
attempts to reopen the bank, but without the coopera¬ 
tion of the Comptroller. He finally secured a statement 
that if the stockholders would put up $150,000.00 cash, 
they would consider the reopening of the bank. Appel¬ 
lant called a meeting of the stockholders and 82 per 
cent of them were present and signified their willing¬ 
ness to comply with the demands of the Comptroller, 
rather than see the bank ruthlessly destroyed. This in¬ 
formation was conveyed to the Comptroller. Then the 
question of management arose. This was in January, 
1934. The Comptroller insisted upon knowing j some¬ 
thing about appellant’s past history as a banketf. Ap¬ 
pellant wrote inviting an investigation and challenging 
a comparison of his record as a banker, witjh any 
banker from Boston to San Francisco. About th^ same 
time. Senator Revnolds of North Carolina w^asi inter- 
ceding for a conference with the Comptroller on jbehalf 
of a North Carolina delegation who wanted to see the 
Bank opened. A copy of the original wire from Sena¬ 
tor Reynolds to the North Carolina delegation, dated 
January 6,1934 follows: 
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“Re yours third regarding conference with Comp¬ 
troller O’Connor Advise I have contacted O’Con¬ 
nor and he states it is absolutely impossible to see 
vou and delegation of friends Monday However 
that he will have his Secretary advise me of the 
first hour that he can see you On receipt of infor¬ 
mation I shall wire you Stop Please know I shall 
be glad to do everything possible for you in this 
matter. Signed Robert R, Reynolds USS.” 

On January 5, 1934, one day before the above wire 
was sent, the Comptroller, over his own signature, in a 
letter addressed to one of the interested North Carolina 
delegation, says that he is having the information tabu¬ 
lated with reference to the appellant’s past record as a 
banker. 

This letter follows, inter alia : 

“I believe, therefore, that it would be useless for 
you to come to Washington until this information 
is available and then only in the event that his rec¬ 
ord was such that I found it doubtful or inexpe¬ 
dient to approve future management by Mr. 
Cooper. If I; should find the facts indicate that his 
continued management should be approved, of 
course, you would not be interested in coming to 
Washington.! Let me say frankly that I have not 
passed upon this question up to the present time.” 
Signed—Cordially yours, J. F. T. O’Connor, 
Comptroller. ’ ’ 

This letter was written January 5th. This wire from 
Senator Reynolds was sent January 6, 1934. On Janu¬ 
ary 10th, 1934 an indictment was returned against ap¬ 
pellant Cooper, charging him with misapplication of 
funds of The Commercial National Bank. The letter 
and the telegram speak for themselves. The Comp¬ 
troller at the very moment he was in communication 
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with Senator Reynolds was seeking an indictment 
against Cooper to afford a pretext for wrecking this 
bank. The indictment was procured by withholding the 
truth and misrepresenting the facts to the Grand Jury. 
Appellant Cooper demanded a trial repeatedly. The 
case was continued nine times, until Mr. Speaker 
Byrnes of the House of Representatives intervened. 
Then a trial was had, and appellant Cooper was 
promptly acquitted. 

8. In the meantime Senator Revnolds arranged for a 
conference with Secretarv of the Treasure Morganthau 
on or about August 16, 1934. At this conference; Secre¬ 
tary Morganthau suggested to Comptroller O’Connor 
that he bring in a plan for the reopening of the bank, 
and that he would go over the record. Comptroller 
O’Connor turned to Appellant Cooper and said, “Mr. 
Secretary, Mr. Cooper charged me with fraqd and 
everything else”. Senator Reynolds thereupon wrote 
a letter to Secretary Morganthau and a letter to Comp¬ 
troller O’Connor, enclosing a number of questions, 
about twenty in number, for Comptroller O’Cohnor to 
answer. These questions went in to all these acts com¬ 
plained of, but Comptroller O’Connor refused I to an¬ 
swer or to take any steps toward opening the bapk. 

9. Only a few months ago, a prominent citizeii and a 
friend of Comptroller O’Connor approached him with 
reference to purchasing the stock of appellant Cooper 
and reopening the savings bank. The Comptroller 
stated that if Cooper would divest himself of all of his 
stock and get out and stay out of the bank , he ivould 
open it. 

10. The court should bear in mind that the 6*400 of 
the countries’ closed banks that were reopened about 
March 17, 1933, later had capital furnished by the Re- 
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construction Finance Corporation. Some of them, here 
in the city of Washington, secured capital from the 
R. F. C. in double the amount of their authorized capi¬ 
tal, showing that their capital had been twice wiped 
out. Out of these 6,400 banks, about 2,100 of them 
are National banks. Was it an arbitrary act of the 

w 

Comptroller to seek to crush this little bank which 
needed no new capital, while he was approving the sale 
of preferred stock to secure capital for the national 
banks and the sale of capital notes to secure capital 
for the state banks? Why this differentiation? Why 
this discrimination? This bank could easily have been 
opened within thirty days had it not been for the de¬ 
termination of the Comptroller to destroy it. 

11. The Savings Bank on March 5, 1933 had on hand 
or available, twice the amount of cash required by the 
Federal Reserve Bank. This is shown in the testi¬ 
mony of Mr. Await, who testifies that the bank had 
$180,000.00 of cash on hand and could borrow' about 
$300,000.00 more. The bank v'as therefore in perfect 
condition to meet its daily obligations. 

12. When the Comptroller listed $416,000.00 of its 
assets as “unacceptable assets”, it v r as a meaningless 
thing, as there w r as no definition of “unacceptable”. 
Manifestly the “unacceptable” was good paper, if the 
reports of the Receiver be true. 

13. Since the opinion in this case (July 20, 1936) the 
Receiver has paid an additional 10 per cent to the de¬ 
positors of the Bank, making a total of 90 per cent paid. 
The balance could easily be paid if the Comptroller so 
wished. That the Bank is not insolvent is beyond any 
question. That it v r as not insolvent wiien the Receiver 
w^as appointed is beyond any question as it was amply 
able to meet its ordinary needs, as showm by the tes- 
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timonv of Mr. Await. There is now on hand i|n the 
bank $94,000.00 in the 44 dormant account” which Repre¬ 
sents the accumulation of unclaimed deposits oyer a 
period of 25 years, and which will never be claimed. 
Under National Banking practices, this at the end of 
the 7th year, should have been credited to the bank’s 
profit and loss account. As it now stands it should 
be carried as an asset and not as a liabilitv. 

14. The Comptroller has said in every letter to every 
Senator or Congressman who urged him to open the 
Savings Bank that he thought the depositors! had 
waited long enough and ought to have their money; 
that whatever was left would go to the stockholdeRs. It 
never occurred to him in January, 1934, when 4ppel- 
lant was willing to comply with his demand for 
$150,000.00 cash to open the Bank; that it was faf bet¬ 
ter than a Receivership; that if the Appellant were 
personally offensive, he could have said so and opened 
the Bank under another management. This was npt his 
purpose, as is evidenced by his securing an indictment 
against Appellant Cooper, and using this as an ex¬ 
cuse to placing the Bank in Receivership without any 
notice whatever to its officers or stockholders. Nothing 
was said about an interest charge until it was seen that 
the Bank was solvent, in spite of the loss and expanses 
of a Receivership. Only then did the interest question 
arise. It is strange that the only bank to which the 
Comptroller can refer, regarding this interest charge, 
is the bank in Newark, N. J., closed by him since the 
Moratorium, in the same manner as the Savings Bank. 
Two banks of $100,000.00 capitalization, each in the 
city of Washington, have paid 100 per cent to their 
depositors but were not required to pay interest to such 
depositors. This is a fact which can be established 
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upon a trial of this case on its merits. Why this dis¬ 
crimination? Why this difference in treatment? Both 
the banks referred to were put in Receivership follow¬ 
ing the Moratorium in 1933. 

15. Another incident showing the bad faith of the 
Comptroller and his disbelief in his own statement. 
Xo assessment has ever been made upon the stock¬ 
holders of the Savings Bank. This was not and is not 
necessary because the Bank has been regarded as sol¬ 
vent by the Comptroller. In the case of the Commer¬ 
cial National Bank, of this city, an assessment was 
levied within a short time. How can the Comptroller 
explain this except through disbelief in his own state¬ 
ment ? 

16. It can be shown upon a trial, that the Comptroller 
has wrecked banks when it suited his purpose to do so; 
that he has levied assessments when it suited his pur¬ 
pose and refused to levy when it suited his purpose; 
that he had a regular system of allowing the assets of 
banks to be ‘ 4 trusteed’’ in cases where it suited his 
fancy not to levy an assessment, and of refusing to 
“trustee” the slow assets of a bank when it suited his 
purpose to wreck it. 




•> UNITED STATES '? - 

SOU RTOFAPF EALS FOR THE 
DISTRICT OF COLUMBIA 

FllfO JUN 191S37. 




IN THE 

WLnittti States; Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 

No. 6605. 

United States Savings Bank, a Corporation, and 
Wade H. Cooper, Appellants , 


Henry Morgenthau, Jr., Secretary of the Treasury, 
J. F. T. O’Connor, Comptroller of the Currency, 
and Carter B. Keene, Receiver of the United 
States Savings Bank, a Corporation, Appellees. 

- / 

BRIEF IN OPPOSITION TO MOTION OF APPEL¬ 
LANTS TO RECALL MANDATE AND VACATE 
DECREE, OR, IN THE ALTERNATIVE, TO AL¬ 
LOW APPELLANTS TO FILE BILL OF RE¬ 
VIEW IN TRIAL COURT. 

George P. Barse, 

George B. Springston, 

_ ■* ( • ■ \ 

Attorneys for J . F. T. O’Connor , 

' , Comptroller of the Currency. 

J. Bruce Kremer, 

Herbert M. Bingham, 

; Bruce A. Low, 

H. Donald Kistler, 

Attorneys for Receiver of United 
States Savings Bank. 


Fedss of Byeon S. Adams, Washington, D. C. 




■ 






INDEX 

Subject Index 


Pasre 


History of litigation brought by Wade H. Coopdr 
to compel reopening of insolvent United 

States Savings Bank. j. 1 

Grounds of the instant motion and Appellees’ an¬ 
swers thereto.4 

Appellants’ first point in support of their motion 4 

Appellees’ response and objections to appel¬ 
lants’ first point. j. 4 

Appellants’ second point in support of their mo¬ 
tion . j. 10 

Appellees’ response and objections to appel¬ 
lants’ second point. j. 10 

Appellants’ third point in support of their mo¬ 
tion .]. 12 

Appellees’ response and objections to appel¬ 
lants’ third point .j. 12 

Conclusion . j. 15 


Cases Cited 

Cooper v. Woodin, et al., 63 App. D. C. 311, 72 Fecf. 

(2) 179 . j. 2 

Cooper v. Woodin, et ah, 85 Fed. (2) 811. j. 3 

Dunn v. O’Connor, et ah, (Ct. App. No. 6711—De¬ 
cided Feb. 23, 1937). j. 9 

Hamilton v. Offutt, 78 Fed. (2) 735, 738 .0, 7, 9 


Statutes Cited 

Section 5205, U.S.R.S. (Sec. 55, Title 12, U.S.C.I) 

4, 7, 8,| 9, 10 


Section 64, Title 12, U.S.C.L 9 

Section 191, Title 12, U.S.C. j. 4, 8 

Section 203, Title 12, U.S.C.I. 4, 6 

Section 204, Title 12, U.S.C.|. 4,6 

Section 205, Title 12, U.S.C.j. 4, 6 

Section 213, Title 12, U.S.C.I. 6 

Section 298, Title 5, of 1929 D. C. Code.j.4,10 

Equity Rule 28 of Supreme Court of the District ojf 
Columbia . j. 11 


























%** , 



IN THE 

33ntte& States Court of appeal# 

FOR THE DISTRICT OF COLUMBIA. ! 


No. 6605. 


United States Savings Bank, a Corporation, a^id 
Wade H. Cooper, Appellants , 

v. 

Henry Morgenthau, Jr., Secretary of the Treasury, 
J. F. T. O’Connor, Comptroller of the Currency, 
and Carter B. Keene, Receiver of the Uhited 
States Savings Bank, a Corporation, Appellees. 


BRIEF IN OPPOSITION TO MOTION OF APPEL¬ 
LANTS TO RECALL MANDATE AND VACATE 
DECREE, OR, IN THE ALTERNATIVE, TO! AL- 
LOW APPELLANTS TO FILE BILL OF RE¬ 
VIEW IN TRIAL COURT. 

4 | 


History of Litigation Brought by Wade H. Cooper to 
Compel Reopening of Insolvent United States 
Savings Bank. 

On the 2nd day of September, 1933, Wade H. Ccioper 
instituted proceedings in the then Supreme Court of 
the District of Columbia, Equity No. 56,143 in j that 
Court, against William H. Woodin, Secretary of the 






Treasury of tlie United States, J. F. T. O’Connor, 
Comptroller of the Currency, against other Treasury 
officials and individuals including Wilbur H. Zepp, the 
then Conservator of the United States Savings Bank. 
The purpose of the suit was to prevent consolidation 
of the United States Savings Bank with a new bank 
known as the Hamilton National Bank through a pro¬ 
posed plan contemplating a sale of assets to the new 
bank. Subsequent to the institution of this action the 
Hamilton National Bank withdrew its offer to include 
the United States Savings Bank in the plan and said 
Cooper then filed a supplemental bill in the same cause 
for a mandatory injunction to require the Comptroller 
of the Currency to reopen the United States Savings 
Bank and restore said bank to its officers, directors and 
stockholders, which plan contemplated a waiver by the 
depositors of the bank of 35 per cent of their deposits. 
After a trial in which testimony was taken respecting 
the value of the assets of the bank and its condition Mr. 
Justice Bailey entered an order denying said Cooper’s 
request for relief and dismissed said supplemental bill. 
An appeal was perfected and this Court affirmed, on 
June 18, 1934. Cooper v. Woodin , et al., 63 App. D. C. 
311; 72 Fed. (2d) 179. 

Ten days later said Cooper, on his own behalf and on 
behalf of the United States Savings Bank, filed a new 
suit in the Supreme Court of the District of Columbia 
(same being equity No. 57344 in that Court and being 
the instant captioned cause 6605 on appeal to this 
Court), praying for a decree to terminate the receiv¬ 
ership of the bank and for the return of the bank and 
its assets to the original officers and stockholders there¬ 
of, in which suit Henry Morgenthau, Jr., Secretary of 
the Treasury; J. F. T. O’Connor, Comptroller of the 
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Currency; and Carter B. Keene, Receiver of the United 
States Savings Bank, were named parties defendant. 
The defendants all filed answers in which were incor¬ 
porated grounds for dismissal under Equity Rule 28 
(R. 9, 16). Later all defendants filed separate and 
formal motions to dismiss, which were granted!by the 

• • i 

trial court and the bill was dismissed (R. 67). An 
appeal was perfected and this Court affirmed qn July 
20, 1936 (85 Fed. (2d) 811), in an opinion wherein this 
Court reviewed all of the prior proceedings brought by 
said Cooper who had, in this subsequent action; asked 
the Court to judicially notice the record and proceed¬ 
ings contained in the previous suit( Cooper v. Woodin, 
supra). 

Application was then made by appellants to the Su¬ 
preme Court of the United States for the issuance of 
a writ of certiorari to review the action and decree of 
this Court. On December 7, 1936, the Supreme Court 
of the United States denied certiorari. Finalj action 
taken herein was on May 3, 1937, when the Supreme 
Court of the United States denied an applica|tion of 
petitioners (appellants herein) to rehear and recon¬ 
sider its previous denial of the petition for ceijtiorari. 

It thus appears that the Supreme Court of tpe Dis¬ 
trict of Columbia has twice refused the request of the 
appellant Cooper to compel the Comptroller of the Cur¬ 
rency to reopen this insolvent bank. This Cotirt has 
affirmed both of these decrees. The Supreme Court 
of the United States has twice refused to review the 
action of this Court. Notwithstanding this reeprd the 
appellants have now filed a motion to recall the man¬ 
date and vacate the decree of this Court of July 20, 
1936, in this case, affirming the dismissal of the! bill by 
the Court below. j 
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Grounds of the Instant Motion and Appellees’ Answers 

Thereto. 

Appellants’ first point in support of their motion: 

That Section 5205 of the Revised Statutes of the 
United States, relating to National banks (Sec. 55, Title 
12, U. S. C.), required the Comptroller of the Cur¬ 
rency to give the subject bank, after notice, three 
months to restore any deficiency or impairment of the 
capital stock of the bank, and that therefore the bank 
was improperly closed. 

Appellees’ response and objections to appellants’ 
first point: 

(a) The United States Savings Bank, through its 
Board of Directors, committed an act of insolvency 
on February 28, 1933, by resolution restricting 
withdrawals by depositors; the President’s procla¬ 
mations of March 6 and March 9,1933, terminated 
the right of said bank to conduct any and all bank¬ 
ing business thereafter until further authorized so 
to do. Sections 203,204 and 205 of Title 12, U. S. C. 
knoivn as the Bank Conservation Act, author¬ 
ized the Comptroller to appoint a conservator with 
the same rights, powers and duties as a receiver. 
Section 29S of the 1929 D. C. Code authorized the 
Comptroller to take possession of the United States 
Savings Bank when necessary for the reasons enu¬ 
merated in the National Bank Act, including Sec¬ 
tion 191 of Title 12, thereof, which authorizes the 
appointment of a receiver by the Comptroller when 
he is satisfied of the bank’s insolvency. 

The Comptroller of the Currency of the United 
States is vested by Federal law with authority to take 
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possession of banks under his supervision primarily 
upon the ground of insolvency, although Congress has 
seen fit to enumerate other grounds as was noted by 
this Court in Hamilton v. Offutt, 78 Fed. (2d) 735, 738, 
wherein Mr. Justice Groner said: 

“The particular statute on which the receiver 
relies is title 5, section 298, of the D. C. Code of 
1929. By reference to that statute it will be seen 
that the Comptroller is given power, when| in his 
opinion it is necessary, to take possession of any 
bank ‘for the reasons and in the manner and! to the 
same extent as are provided in the laws |of the 
United States with respect to national banks.’ It 
is clear that the words ‘for the reasons’ \yill in¬ 
clude insolvency of the bank, impairment j of its 
capital stock (section 5203, R. S. (12 U. S.j C. A. 
sec. 98)), nonmaintenance of its reserve (Section 
5191, R. S. (12 U. S. C. A. sec. 143)), forfeiture 
of its franchise (Act June 30,1876, sec. 1 (12 U. S. 
C. A. sec. 191)), and many other grounds j which 
Congress has named as sufficient to authorize tak¬ 
ing possession of a national bank; and it is equally 
clear that the words ‘in the manner and ito the 
same extent’ include the right to appoint! a re¬ 
ceiver, to collect the debts, sell the property, and 
likewise to take all necessary steps in the! liqui¬ 
dation of the affairs of the bank; and—as \ye held 
in the Allman and Harper Cases—the enforcement 
of the personal liability of shareholders j where 
there is such personal liability. 

# # * * 

“In our opinion, section 298 of the Code, supra , 
which authorizes the Comptroller to take posses¬ 
sion of an insolvent state bank in the District of 
Columbia for the reasons and in the manner and 
to the same extent as is provided by the laws of 
the United States with respect to national banks, 
refers to procedure rather than to substantive li¬ 
ability. Unquestionably, we think, it incorporates 
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all the national bank acts which have to do with 
the machinery of administration in the case of in- 
solvent banks and gives to the Comptroller the 
same control and management of an insolvent state 
bank operating in the District of Columbia as in the 
case of national banks.’’ 

The United States Savings Bank committed an act 
of insolvencv on Februarv 28, 1933 by resolution of its 
Board of Directors of that date requiring a thirty days’ 
notice by savings depositors of intention to withdraw 
their monies and bv restricting withdrawals from 
checking accounts to 5 per cent (I\., Cooper v. AVoodin, 
No. 6202, pp. 15, 23). 

On March 6,1933, the President of the United States, 
by proclamation (No. 2039), suspended all banking op¬ 
erations in the United States and said banking holiday 
was continued in full force and effect by the President’s 
proclamation (No. 2040) of March 9,1933. These proc¬ 
lamations and acts of the President were approved, 
ratified and confirmed by Act of Congress of January 
30, 1934, Sec. 213, Title 12, U. S. C. A. 

On March 9, 1933 Congress enacted the Bank Con¬ 
servation Act which in substance provides for the ap¬ 
pointment of conservators (Sec. 203, Title 12, U. S. C.) 
giving them the identical rights, powers and privileges 
possessed by receivers of insolvent national banks, and 
said Act also provides for the examination of banks in 
the hands of conservators (Sec. 204, T. 12, U. S. C.), 
and for the termination of conservatorship and the re¬ 
opening of said banks, Sec. 205 thereof providing: 

“Title 12, U. S. C-, sec. 205 (Bank Conservation 
Act, sec. 205).—If the Comptroller of the Currency 
becomes satisfied that it mav safelv be done and 

r y y 

that it would be in the public interest, he may, in 
his discretion, terminate the conservatorship and 



permit such bank to resume the transaction; of its 
business subject to such terms, conditions, restric¬ 
tions and limitations as he may prescribe.”1 

Obviously, the foregoing Acts of Congress presented 
the opening of the United States Savings Bank, which 
was in conservatorship, (R., Cooper v. Woodin, p. 4) 
unless the Comptroller was satisfied that it would be in 
the public interest to reopen the bank, and these Acts of 
Congress supplemented and enlarged the Comptroller’s 
statutory authority to take possession of the bank on 
the ground of insolvency for the reasons enumerated 

by this Court in Hamilton v. Offutt, supra \ 

! 

j 

(b) Section 55, Title 12, U. S. C. ( 5205 U. S. B. S .), 
applies solely to national banks, has no application 
with respect to the United States Savings Bank, 
and touches not upon insolvency and receivership 
but vests in the Comptroller of the Currency dis¬ 
cretionary authority to require restoration\in the 
impairment of capital stock of going national 
banks. At a previous stage in these proceedings 
this point was raised by appellants and vbas re¬ 
jected by the trial Court. 

Appellants ’ main contention is that the aforesaid sec¬ 
tion 55 of the United States Code prevents the jComp- 
troller from taking possession of insolvent bajnks on 
the grounds of insolvency on the theory that notice of 
impairment of the bank’s capital must be given by the 
Comptroller and that the bank thereafter has three 
months in which it may restore any deficiency j or im¬ 
pairment in its capital, and that only upon notice and 
refusal to restore impairment may the Comptroller 
take possession. If there were the slightest substance 
in this argument it is obvious that since June 30, 1876, 


i 
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the date of the passage of section 55, every bank that 
has been closed in the United States by the Comptroller 
of the Currency on the ground of insolvency under au- 
thority vested in the Comptroller by section 191, Title 
12, U. S. C., has been erroneously closed by the Comp¬ 
troller. Appellant entirely misconstrues the purpose 
of said section 55, which lodges in the Comptroller dis¬ 
cretionary authority to require national banks to re¬ 
store impairment of capital, and deals exclusively with 
the restoration of a deficiency in the capital of going 
banks. Section 191, Title 12 U. S. C., however, deals 
exclusively with insolvency, receivership and liquida¬ 
tion. The latter section provides in part 

“ * * * whenever the Comptroller shall become 
satisfied of the insolvency of a national banking 
association, he may, after due examination of its 
affairs, in either case, appoint a receiver, who shall 
proceed to close up such association * * V’ 

In the instant case the record discloses that the 
Comptroller did make such examination, and did de¬ 
termine that the bank was insolvent, and did appoint 
a receiver as is shown by the official act of the Comp¬ 
troller in this connection on page 18 of the record in 
case No. 6605 in this Court, United States Savings 
Bank v. Morgenthau, et al., wherein the Comptroller 
certified: 

“Whereas, From information on file in this bu¬ 
reau, I am satisfied that ‘United States Savings 
Bank/ located in the City of Washington, District 
of Columbia is insolvent and unable to pay its just 
and legal debts; 

“Now, therefore, I, J. F. T. O’Connor, Comp¬ 
troller of the Currency, in pursuance of the power 
and authority vested in me by law and under the 
provisions of Section 1 of an Act of Congress en- 



titled ‘An Act authorizing* the appointment of Re¬ 
ceivers of National Banks, and for other purposes,’ 
approved June 30, 1876, do hereby appoint! Carter 
B. Keene Receiver of ‘United States pavings 
Bank, ’ with all the powers, duties, and responsibili¬ 
ties given to or imposed upon a Receiver under the 
provisions of the Revised Statutes of the ;United 
States which authorize the appointment of a Re¬ 
ceiver. 

“In witness whereof, I have hereto subscribed 
my name and cause my seal of office to be; affixed 
to these presents, at the City of Washington, in the 
District of Columbia, this tenth day of Februarv, 
A. D., 1934. 

J. F. T. 0’Coxno4 

(Seal) Comptroller of the Currency.” 

An additional point that is overlooked by appellants 
is that section 55 touching restoration of capital im¬ 
pairment is applicable alone to national banks | and is 
without application to the United States Savings Bank, 
a corporation organized under the laws of the State of 
West Virginia. This point is inferentially settled by 
this Court in Hamilton v. Offutt, supra , and Bunn v. 
O'Connor, et al ., (Ct. App. No. 6711—Decided Feb. 23, 
1937) and numerous other decisions of this | Court 
wherein it is pointed out that the Comptroller’s author¬ 
ity over state banks has reference to the procedural 
provisions of liquidation and not to the creation jof sub¬ 
stantive liability. The point was clearly indicated by 
this Court in Hamilton v. Offutt wherein thisj Court 
refused to incorporate the National Bank stock as¬ 
sessment provision (section 64, Title 12, U. S'. C. A.) 
into the liquidation proceedings of a state banlt doing 
business in the District of Columbia. The same rea¬ 
soning prevails on the point here presented, namely, 
that the Comptroller’s powers touch insolvency and 


liquidation, hence section 55, which calls for the restora¬ 
tion of a deficiency in the bank’s capital, is likewise not 
incorporated by reference under section 298, Title 5, of 
the 1929 D. C. Code. 

In conclusion in this connection it may be pointed out 
that this precise point was raised by appellants in num¬ 
bered paragraphs X and XI of his amended bill of com¬ 
plaint, as sought to be filed in the trial court in the in¬ 
stant case (R. 43-45) and that the trial court, after 
argument upon and consideration of the same, denied 
appellants ’ leave to file said amended bill of complaint 
(R. 56). This Court affirmed by holding that the court 
below had not abused its discretion in refusing to allow 
this amended bill to be filed. Appellants therefore 
have had their day in court on this point. It may fur¬ 
ther be pointed out that the error now complained of 
was neither excepted to in the trial court nor assigned 
on appeal in this Court nor urged as error to the Su¬ 
preme Court of the United States in the petition for 
certiorari. 

Appellants’ second point in support of their motion: 

That in the instant case the trial court erred in dis¬ 
missing the bill and this Court erred in affirming the 
decree and the Supreme Court of the United States 
erred in denying certiorari in that the defendants here¬ 
in had answered the bill and consequently had lost their 
right to press their motions to dismiss contained in the 
answers. 

Appellees’ response and objections to appellants’ 
second point: 

The contention of appellants that the bill was 
improperly dismissed on motion overlooks Equity 



Rule 28 which specifically provides for the\ proce¬ 
dure adopted in this case. j 

| 

The second error of law complained of by thej appel¬ 
lants related to a matter of pleading and practicb. The 
appellants aver that the defendant O’Connor answered 
the whole bill in the trial court paragraph bv para¬ 
graph, and then in violation of the fundamental laws 
of equity pleading included in his answer a general 
allegation that the whole bill was bad in substance, as¬ 
signing eight grounds of law in support of a general 
demurrer or motion to dismiss. 

It would appear that the argument advanced jby ap¬ 
pellants is completely answered by Equity Rulb 28 of 
the Supreme Court of the District of Columbia,j which 
is as follows: 

i 

‘ i Demurrers and pleas are abolished. Every de¬ 
fense in point of law arising upon the face; of the 
bill, whether for misjoinder, nonjoinder, or insuffi¬ 
ciency of fact to constitute a valid cause of! action 
in equity, which might heretofore have beep. made 
by demurrer or plea, shall be made by motion to 
dismiss or in the answer; and every such point of 
law going to the whole or a material part;of the 
cause or causes of action stated in the bill ipay be 
called up and disposed of before final heading at 
the discretion of the court. Every defense liereto- 
fore presentable by plea in bar or abatement shall 
be made in the answer and may be separately heard 
and disposed of before the trial of the principal 
case in the discretion of the court. If the jdefen- 
dant move to dismiss the bill or any part thereof, 
the motion may be set down for hearing byjeither 
party upon five days’ notice, and, if it be denied, 
answer shall be filed within five days thereafter or 
a decree pro confesso entered.” 
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Furthermore, there was no assignment of error in 
appellants’ proceedings on appeal which related to this 
alleged error nor was such alleged error complained of 
in appellants’ petition for certiorari. It would appear, 
therefore, that the point is res adjudicata. 

Appellants’ third point in support of their motion: 

That appellants have discovered new evidence, 
namely, the official statement of the Receiver of the 
bank as of March 31, 1937, which statement appellants 
claim is erroneous and does not reflect the true condi¬ 
tion of the receivership. 

Appellees’ response and objections to appellants’ 
third point : 

The newly discovered evidence relied upon by 
appellants consists not in newly discovered evi¬ 
dence but in a difference of opinion on the part of 
appellant Cooper and the Comptroller of the Cur¬ 
rency as to the value of the bank’s assets and the 
existence of its liabilities . This Court has pre¬ 
viously held that a mere difference of opinion on 
the part of said Cooper is not sufficient to over¬ 
come the official determination of the Comptroller 
of the Currency made in the exercise of his duties. 

The third ground for appellants’ motion which re¬ 
lates particularly to its alternative relief to allow ap¬ 
pellants to file Bill of Review in the trial court is based 
upon the alleged discovery of newly discovered evi¬ 
dence. 

The alleged newly discovered evidence referred to 
by appellants consists of receiver’s quarterly state¬ 
ments of September 30, 1934 and of March 31, 1937. 
It is evident that these appraisals by the receiver do 
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not constitute newly discovered evidence in the sense 
in which that term is used in law. These statements 
refer to the same assets which have always been in 
the bank and which have heretofore been appraised 
on the one hand by the Comptroller, and on thO other 
by appellants. Appellants simply disagree with the 
appraisals fixed by the Comptroller. This is the same 
argument which has heretofore been presented^ in the 
instant case with reference to previous quarterly 
statements of the receiver and in that connection this 
Court, in its opinion in the instant case said: 

i 

“In the present case the Comptroller deter¬ 
mined that the Bank was insolvent and appointed 
a receiver as aforesaid under the statute to wind 
up its affairs. The question of solvency or insol¬ 
vency of the Bank depends upon the estirhate of 
appraisal of the value of its securities. TJiis is a 
matter of judgment and discretion. It is conceded 
by the appellants that prior to March 6, lp33 the 
‘salability’ and ‘liquidity’ of the Bank’s assets 
were such that if the Bank were closed out at that 
time its assets were not sufficient to pay iti debts. 
The Bank then was in the hands of a conservator 
and it was properly denied the privilege; of re¬ 
opening at that time. It is claimed as a matter 
of fact by the appellants that after Mardi, 1934, 
the assets of the Bank had increased in value to 
an extent which rendered the Bank solvent. In 
February of the same year, however, the receiver 
had been appointed upon a finding and determina¬ 
tion by the Comptroller that the Bank was insol¬ 
vent. It is plain that the difference between the 
respective parties regarding the solvency or in¬ 
solvency of the Bank rests upon an estiihate of 
the value of the securities held and property 
owned by the Bank during this period. The Comp¬ 
troller determined that the Bank was ydt insol¬ 
vent, whereas the president of the Bank contends 
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that it had regained its solvency. This mere con¬ 
tradiction standing alone compels the court to ac¬ 
cept the official determination of the Comptroller. 
It has been held by a long array of authorities that 
where the Comptroller of the Currency has held a 
bank to be insolvent and has appointed a receiver 
for it, the court will not substitute its judgment for 
the judgment of the Comptroller, unless it appears 
by convincing proof that the Comptroller’s action 
is plainly arbitrary, and made in bad faith. 

“In the present case no facts are averred which 
tend to show that the action of the Comptroller 
was arbitrary, or made in bad faith. The contro- 
versv related simplv to the estimate entertained 
by the Comptroller concerning the value of the 
securities belonging to the Bank. The presump¬ 
tion of correctness attending such a determination 
cannot be overcome bv the mere assertion that it 
was ‘arbitrary, wanton, and malicious’. It is true 
that the motion sustained bv the lower court for a 

V 

dismissal of the plaintiffs’ bill concedes the truth 
of all facts which are properly pleaded in the bill 
itself. But in this case no facts are pleaded except 
a difference in appraisal of the assets of the Bank 
made by the respective parties and these are not 
sufficient to overcome the presumption which the 
law attaches to the official determination reported 
by the Comptroller of the Currency in the exer¬ 
cise of his official duties. 
#*###*#** 

It is contended by the appellants that the re¬ 
ceiver’s statements of condition of the Bank’s as¬ 
sets disclose that the Bank is now solvent. Their 
computation, however, excludes from considera¬ 
tion the interest which has accrued upon the debts 
of the Bank since the date when the receiver took 
possession of it. It is contended by appellants 
that interest should not be computed upon the 
Bank’s debts after the time when it was closed by 
the receivership, that the claims of the creditors 
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at that time became claims in rem against the as¬ 
sets of the Bank and afterwards bore no interest 
as against the stockholders. In support of this 
proposition appellants cite among other cases 
Chemical Nat. Bank v. Armstrong, 59 Fed.' 372. 
It is plain, however, that no part of the assets of 
the Bank may be turned over by the receiver to 
the stockholders until after both the principal of 
the debts and the interest thereon are fully ipaid. 
In the present case the assets are not sufficient 
in value to pay both in full, and consequently, the 
stockholders are not entitled to demand a restora¬ 
tion of the Bank and its property to them. ’ ’ 

Furthermore, assuming, for discussion only, (blit not 
conceding) that there is a possibility that ultimately 
the assets of the bank may, upon final liquidation,! yield 
sufficient to pay the creditors in full, that is no ground 
for discharging the receivership and reopening the 
bank. This possibility has heretofore been beforp this 
Court for consideration and was presented in Appel¬ 
lee’s main brief under Point V, pages 33 to 35, (Cause 
No. 6605) to which reference is here made. 

| 

Conclusion. 

i 

It is respectfully submitted that appellants’ rpotion 
to recall mandate and vacate decree of this Coujrt, or, 


i 
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